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IN THE 
Supreme CoUrt of Appeals of Virginia 
AT RICHMOND. 
Record No. 1923 
MONROE HOBSON McBRIDE 
vers~ts 
FIRST NATIONAL BANK OF DANVILLE, EXECUTOR 
OF HARRY BURNS TRUNDLE, DECEASED. 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals· of JTirginia: 
Your petitioner, ~Ionroe Hobs~n McBride, respectfully rep-
resents that he is aggrieved by the final judgment of the Cor-
poration Court of the .City of Danville, dated June 29, 1937, 
in which the First National Bank of Danville, Executor of 
the estate of Harry Burns Trundle, deceased, was granted 
judgment against him in the amount of Seventy-five Hun-
dred ($7,500.00) Dollars, a copy of which judgment is in-
cluded in the transcript of the record filed herewith. 
FACTS. 
The material facts in this case are as follows: 
Main Street in the City of Danville runs approximately 
east and west. It has a double track street car line and at 
the point where this accident occurred it is uphill going to-
ward the· west. 
In the approximate area where this acciden~- took place, 
2 Supreme Court of Appeals;~of Virginia. 
there is a street entering Main Street from the north, known 
as Chestnut Place. Then about one hundred feet up Main 
Street there is a street entering from the south known as 
Chestnut Street. These two side streets entering Main 
Street are deadended in 1\{ain Street and do not run across 
it. 
On the eastern or downtown side of Chestnut Place there 
is a street car stop and safety zone with crosswalks cross-
ing 1\{ain Street by a marking designated on the pavement of 
Main Street. 
The accident took place early in the evening of Saturday, 
December 12, 1936. At this time 1\llonroe Hobson McBride, 
who will be known as the petitioner, was driving a new Ply-
mouth Sedan uptown or westward on Main Street. He had 
in the car with him a young man named Clifford Atkinson, 
who was a friend of h~s, and was going to his home to sup-
per. It was after dark and was raining and the traffic was 
heavy on Main Street, especially going uptown. When 1\1c-
Bride came to the safety zone to the east of Chestnut Place, 
he bPo~ght his car to a stop to allow the street car that was 
there discharging passengers let its passengers off. After 
this was done, he started his car up ahead of the street car. 
Both his headlights were burning and windshield wipers on 
both sides of the car were running. As .he crossed the en-
trance of Chestnut Place he saw a large moving van or a truck 
with a trailer ahead of him close to the curb. Both McBride 
and Atkinson were uncertain as to whether the truck was 
standing still and parked or whether it was moving slowly. 
They described the location of the truck as just a few feet 
above the entrance of Chestnut Place and not in the inter-
section. He had a governor on his car and was in low gear 
and going not over about ten miles an hour. He turned out 
enough to the left to clear the truck and the intestate, Mr. 
Harry Burns Trundle, stepped out from in front of the 
truck and loomed up immediately in front of McBride's car. 
McBride saw him an instant before he struck him and only 
a few feet in front of his car. He put on his brakes but did 
not have time to stop, and struck the intestate with his 
bumper about in front of his left headlight and knocked him 
down. He subsequently died. 
1\IIcBride 's car came to a complete stop just a few feet from 
the point where he struck Trundle. One witness described 
it as not over one foot. Trundle fell to the left when struck 
and his head was a few feet beyond the center of the street. 
It, therefore, seems fair to assume that 'vhen he was struck 
he was approximately in the middle of the street. 
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McBride and his friend in the car got out immediately 
and took him first to his home and then to the hospital where 
he died a few days later of pneumonia resulting from the ac-
cident. It was thought at first that he was not badly hurt 
and had only a broken leg, and he was completely conscious 
for some time. 
There was a conflict in the evidence as to just whereabouts 
in J\1:ain Street this accident took place. McBride and At-
kinson, who testified for the defendant, were positive that 
it was from fifteen to twenty feet above the intersection of 
Chestnut Place and l\fain Street, while Dr. L. 0. Crumpler, 
who testified for the plaintiff, states that it was approxi-
mately in the middle of the projection of ~Oh~stnut Street 
into Main Street. With respect to the center of Main Street, 
there was practically no conflict in the evidence. 
Under the evidence most favorable to the plaintiff, Dr. 
Crumpler .was sitting in his car going down Main Street and 
had stopped his car just west of the entrance of Chestnut 
Street. He saw the intestate coming diagonally across Main 
Street from the northern sidewalk toward his car and ap-
parently unaware of the approachment of danger. He does 
not say that McBride's car passed any truck in the inter-
section and states further that he had stopped his car at this 
point because the traffic was so heavy that he had to stop. 
He states that he saw the intestate walking in a diagonal di-
rection with his back diagonally turned toward traffic com-
ing up the street and saw McBride's car hit him and saw 
McBride stop within about a foot. 
This case was tried three times. At the conclusion of the 
evidence of both the plaintiff and the defendant at the :first 
trial, the defendant moved the Court to strike the evidence 
of the plaintiff. The Court sustained the motion and struck 
the evidence and the jury returned a verdict for the defend-
ant. The ·Court subsequently set aside this verdict and or-
dered anotlier trial. At the second trial there was a hung 
jury. At the first trial the defendant offered evidence of a 
statement made ·by the intestate when he was entirely ra-
tional in t}Je hospital, to a police officer in which he stated 
that' the accident was not the fault of the petitioner, but the 
Court excluded this evidence. Your. petitioner considers that 
this was error, but harmless, at the first trial inasmuch as 
the jury's verdict was for the defendant. However, in the 
third and last trial, this evidence was admitted without ob-
jection. 
4 Supreme Court of Appeals of Virginia. 
ARGUMENT.· 
Your petitioner submits that it was error for the verdict 
to be allowe_d to stand ag·ainst him for two reasons: 
1. The absence of any evidence from which primary negli-
gence on the part of McBride could properly be inferred. 
2. All the evidence shows that the intestate is bound to 
have been guilty of contributory negligence proximately con-
tributing to his own injury, as a matter of law. 
Your petitioner will take up the first of these grounds first. 
The evide11ce docs not show that Mc~ride wa·s driving in 
a negligent or careless manner, on the contrary that he was 
driving in a careful and prudent manner and did everything 
he could to avoid the accident once he had an opportunity 
to see that an accident ·was likely to happen. The night was 
dark and rainy and the visibility was poor. He was driving 
slowly-not over ten miles an hour, his windshield wipers 
were running, his headlights were on and he was driving 
approximately in the center of the street. He had no rea-
son to expect a J)edestrian to dart out suddenly in between 
street intersections, or, if the other version of the evidence 
should be taken as true, he had no right to expect a pedes·-
trian to come out in front of another vehicle, and go diag-
onally across the street. Also there was an intersecting street 
on the left and when he' saw the interstate, or when he could 
have seen him, he was just a fe'v feet away from him and it 
Was a mental and physical imposRibility for him to avoid 
striking him. 
It was proven that McBride has only one good eye, but it 
was also proven that the vision in his good eye is ample and 
that he had received his driving permit since ·losing the sight 
of .his other eye, and -that the absence of the sight in one eye 
was in no way the proximate cause of his not seeing the in-
testate sooner. ·He saw him as soon as he loomed within 
vision and saw hini as soon as the young man sitting beside 
him saw him. · 
In regard to the second g-round assigned-your petitioner 
submits that the contributory negligence of the intestate is 
conclusive. It is a well known fact that it is much easier 
for a pedestrian to see an automobile at night in the rain, 
with headlights burning, than it is for the driver of a car 
to see a pedestrian. The uncontradicted evidence shows that 
the intestate stepped around the truck and left the place of 
safety and started across 'the street when it was a physical 
impo_ssibility for the car driven by your petitioner to have 
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been more than a few feet away from him, and it was further 
an impossibility for the intestate not to have seen it if he 
had looked at all. If he started across the street without 
looking, it was certainly negligence, for the traffic was very 
heavy, and if he looked and saw the approaching· car, it was 
certainly equally negligent for him to step out in front of it. 
It is, therefore, submitted that it was error for the Court 
to set aside the judgment for the defendant in the first trial 
and to refuse to set aside the yerdict for the plaintiff in the 
last trial. 
For the convenience of the Court, your petitioner would 
like to here set out the evidence of the only eyewitness who 
testified as to how the accident occurred, in the first trial. 
Dr. L. 0. Crumpler, the witness called by the plaintiff, tes-
tified as follows : · 
"DIRECT EXA1\1INATION .. 
''Mr. Harris: 
''Q. Dr. Crumpler, I hand you here a map which I will 
subsequently prove properly, and ask you if you have seen 
this map before. 
''A. Yes, sir. 
'' Q. Did you have one with you at any time that you went 
down and looked over the scene of this accident l 
' 'A. Yes, sir. 
''Q. So that you are reasonably familiar with the places 
on this map, with the place of the accident? 
''A. Yes, sir. 
'' Q. How long have you practiced medicine in Danville' 
"A. Twenty years. . 
"Q. On this night about 6 o'clock when Mr. Trundle was 
run over where were you' 
''A. I was right here at the corner of Chestnut Street and 
~fain, right here. 
'' Q. Will you explain to the jury just how you happened 
to be there? 
''A. I was coming down the street, and it was already dark, 
it was raining, and there was right much traffic on the· street, 
particularly on this side going back the other way, I was 
going downtown. V\11en I got right along here, almost to 
this corner of Chestnut St. there was so much traffic ove1~ 
here, and there was a car sitting right about here with the 
lights on, when I stopped here to see what was going to hap-
pen; I mean by that to say I was waiting for it to clear up 
to go on down the street, I stopped there to see whether 
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the road would be clear or not, that is why I was sitting right 
here. 
'' Q. Yon drove down Main St.? 
''A. Yes, I was coming downtown. 
'' Q. And then before you got to the corner of Chestnut 
St., this corner here, you stopped your car, as I understand 
it. 
''A. Yes, sir. 
'' Q. Your lights were on your car? 
"A. Yes, sir. . 
'' Q. Yon say there was a good deal of traffic here. What 
you meant was-
''Objection as leading. 
"Q. Please say when you say 'over here' describe it off 
the map. 
"A. What I mean by that is there was a string of cars 
clean on back down here almost as far as I could see, coming 
this way, uptown, and they had stopped, for what I don't 
know, they had stopped for something, and I didn't know 
whether some of those cars were coming across here or not, 
and that is the reason I stopped. 
''Q. Imagine that two months fron1 now I had to read over 
your statement, and you say 'right here and right here and 
right here'. I want you to say something on the map so you 
could go and pick up ''There you were putting your fingers. 
''A. There was a whole line of cars opposite me. 
'' Q. On what street T 
"A. Main Street going in the opposite direction. 
''Q. And the car with the lights on it, on what street was 
that? 
''A. On Chestnut Street. 
"Q. Opposite you or nearly opposite you? 
''A. It was in Chestnut Street, I reckon about 15 feP.t. 
"Q. With the lights on. 
''A. Yes. 
'' Q. Which way was the car apparently headed Y 
''A .. Headed towards Main St. 
'' Q. So yon stopped your car to let the tr.affic clear UJ? Y 
''A. To see whether I could go on or' run 1nto the car or 
some car going into Chestnut St. 
'' Q. Did you notice any sort of truck or van there? 
''A. Right on this side, there was some kind of large ve-
hicle going up the street. · · 
'' Q. Going up the street Y 
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''A. Yes, sir. 
'' Q. When did you first see the car which they say was 
struck by· Mr. Trundle, when did you notice itY 
''A. Just a second before the car hit Mr. Trundle. 
'' Q. Where did that car come from Y · . · · 
''A. It was coming from down the street, I mean by that, 
from down towards town. 
"Q. Did it come out from behind the truekY 
''A. Apparently so. The car was coming around as if to 
come around it, either came from down the street or :Chest-
nut I don't know which. 
"Q. It was' either one or the otherY 
''A. Yes, sir. 
'' Q. When did you first see this person that you afterwards 
learned was Mr. Trundle Y 
''A. It could not have been more than a second before they 
came together. , 
'' Q. Were you looking right at it when the car hit 4im? 
''A. I was looking right straight at it, I just happened to 
look at that time, because I was watching the traffic. . 
"Q. Won't you please tell us what you saw with reference 
to the car hitting Mr. Trundle? 
''A. JYir. Trundle was coming· across from this side of the 
street, coming toward the corner right where I was parked, 
you understand, and just as he got, he was practically in 
the track on this side when the car struck him, the bumper 
struck him right hard, and he kind of spun around, his feet 
went out that way, and his head dropped down within 6 inches 
of the rail next to me, anywhere from 6 to 10 or 12 inches. 
'' Q. When you say the rail next to you, is that the \rail on 
this street car track Y 
"A. Yes, sir. 
'' Q. And that is the one farthest towards Chestnut St., 
towards Chestnut St. 
''A. Towards Chestnut St. 
"Q. And you say his head hit that? 
''A. It hit in 6 or 10 inches of the rail. 
'' Q. Did his head get a pretty hard lick? 
"A. It was a pretty hard crack, I thought that was the 
main injury he had, his head. ' 
''Q. What did you do then? 
''A. I pulled down to the curb there, pulled my car to 
the curb, and got out of my car and got back there as quick 
as I could, and when I got back up there he had been picked 
up and put in a car, and the car was fixing to move off, and 
I asked them if they were going to the hospital and they 
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said yes, and I assumed that he would be all right, so I got 
in my car and went on downtown. 
"Q. Did you see ~fr. Trundle after he was in the hospital t 
''A. Yes,~ sir, I saw hin1 in consultation, about two days 
before he died. . 
"Q. What was the nature of his injuries? 
''A. He had a fracture of both bones of his left leg, and 
he had a fracture of certainly one rib that I saw in the pic-
ture, and of course he had traumatic pneumonia as a result 
of the blow, that was our diagnosis. 
"Q. What caused his death¥ 
''A. Pneumonia. 
"Q. What was that the result of? 
''A. Traumatic pneumonia, from the accident, from being 
struck. 
· '' Q. In other words, he died as a result of being struck by 
this automobile~ . 
''A. Yes, sir, that was the primary cause of his death. 
"Q. I want you to take this pencil, which is white, and 
mark on this blue map the point, as best you can, by making 
a circle or any sort of cross mark, at which Mr. Trundle hit 
that sidewalk or street car track or whatever it was. 
''A. Here is where his head it, just about right there. 
'' Q. Right there is where his head hit Y 
"·A. Yes. (Marked cross. mark on map in white.) · 
'' Q. Could you go back up there on the ground and point 
out this place yourself~ 
''A. I am pretty sure I could. 
'' Q. Have you been back there since, at my request, to see 
if you could do it~ 
''A. I did. 
'' Q. Are you satisfied you picked out the right place Y 
''A. I am satisfied I did. 
"Q. I wish you would tell us something as to the visibility 
that night. What sort of night was it~ 
''A. It was a bad night, it 'vas raining, visibility was bad.'' 
Now, for the convenience of the Court your petitioner 
would like to reproduce son1e of the testimony of Clifford 
Atkinson, who was riding with the defendant, McBride, at 
the time of the accident. 
'' Q. Now then, g·o ahead and tell the court and jury how 
the accident occurred Y 
''A. The bus was in front of· him and it stopped for ~fr. 
Trundle to get off, and he was in low gear, he got right next 
to. where the bus had stopped, and as he went on up there 
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was a truck sitting on the side of the street, one of these long 
frames, trucks, and Mr. Trundle had walked up, and he stepped 
out in front of the truck, right into the street, and Mr. Me- · 
Bride was driving very slow, in lo'v gear. When ~{r. Trundle 
stepped out Mr. McBride just bumped right into him. 
"Q. Did Mr. McBride apply his brakes immediately? 
''A. Yes, sir. 
"Q. Did you and ~fr. McBride apparently see ~{r. Trundle 
about the same moment Y 
''A. Yes, sir, I guess so. I didn't see ·him until the car 
was right against him, and Mr. 1\ticBride called it to my at-
tention, he said,. "Aw, aw", and when he said that Mr. 
Trundle was standing right in front of the car. 
"Q. What was the position of Mr. McBride's car at that 
time with reference to the center of the street? 
''A. He was in about, I would say he was in the middle. 
There are two tracks for the street car; the first track, he 
was about middle way of that. 
'' Q. About middle way of the first track Y 
,., A. Yes, sir. 
'' Q. That is, on his rig·ht-hand side Y 
''A. Yes, sir. 
"Q. What part of the car struck Mr. Trundle? 
· ''A. Left-hand side. 
'' Q. Fender or bumper Y 
''A. Bumper, right in front of the headlight, I would say. 
'' Q. In front of the light on the left side? 
''A. Yes, sir. 
'' Q. Where· did ~fr. Trundle go then, which way did he 
fall? 
· ''A. He fell straight up the street on his right-hand side, 
his body. 
'' Q. Fell up the street? 
''A. Fell straight up the street, fell on the right side of 
his body. 
'' Q. Did he fall to the left of the center of the street Y I 
mean, did his head fall to the left of the center Y 
''A. I couldn't say exactly about that because I don't 
~~ . 
''Q. I will first ask you, show you this map, Mr. Atkinson. 
Will you point· out on this map first, where you stopped, 
where Mr. McBride stopped his car to let the street car dis-
charge its passengers. This is Main Street, and for the pur-
poses of this trial we have agreed that this is 'vest and this 
is east. This is downtown and this is uptown. 
''A. Yon see, 'Ye were going up the street. 
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'' Q. You mean you were going west 1 
"A. Yes. And here is where the street car stopped. 
''Q. What is on the map to show you where the street car 
put off its passengers 1 
''A. Stopped along here about the safety zone, and the 
passengers got off, and they went across, and Mr. McBride 
went past the street car, and the bus let Mr. Trundle off. 
'' Q. What was along here Y 
''A. Right up along here was a truck. 
"Q. "\Vhat sort of truck was that¥ 
''A. One of these moving vans, a long trailer moving van. 
'' Q. You say right along up here. Do you mean on the 
right-hand side west of Chestnut Place Y 
''A. We were going straight, he was moving along very 
slow, is the way I saw it, and ~Ir. Trundle stepped out across 
like this, right in the middle of the car track. 
'' Q. Right in the middle of· the car track, and that is the 
car track on the right lines Y 
"A. Yes, sir, and Mr. 1\1:cBride had t.o s.wing out to miss 
the truck. 
"Q. At the time he .swung out to miss the truck was any-
thing in front of him? 
''A. I didn't see anything, ~ wasn't noticing very close at 
that time. 
'' Q. But you saw nothing in front of him. 
"A. No, sir. 
'' Q. Now, point out on the map the position of the cross-
walk there across 1\{ain Street, if there is one. 
"A. I don't remember one. What do you ·mean Y Across 
from Chestnut Street¥ 
'' Q. A place for pedestrians. First point out the cross-
walk. 
"A. That cross-walk goes across here. 
"Q. How far above the cross-walk were you at the time 
you saw Mr. Trundle 1 · 
''A. About a length and a half of a car from the safety 
zone. 
'' Q. You mean a length and a half of a car above or west 
of that cross-walk¥ 
"A. Yes, sir. 
"Q. Was that the point that you struck Mr. Trundle! 
''A. Yes, sir. 
'' Q. Now, as you go on up the street you come to the in-
tersection of Chestnut Place and Main Street do you not Y 
''A. Yes, sir. 
• 
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'' Q. Chestnut Street goes off of Main Street in a southerly 
direction does it not? 
"A. Y~s, sir. 
"Q. The point that you struck Mr. Trundle was in what 
direction from Chestnut Street, below it or above it? 
"A. Below it." 
What your petitioner considers the material part of the 
evidence of Monroe Hobson McBride, the petitioner himself, 
follows: 
'' ~. After the passengers got off, I pulled on around the 
street car, and there was some kind of moying van in front 
of me; whether it was standing still or moving I don't know; 
and I knew it was right in my face when I pulled out, and 
I pulled out in the street to pass this moving van. 
'' Q. When you pulled out where were you with respect to 
these cross-walks? 
''A. I 'vas something like a car and a half length beyond 
this cross-walk for the children. 
"Q. You mean above? 
"A. Above it, yes, sir. 
'' Q. At that time was or not your vision clear, up the 
street? 
''A. It was. 
'' Q. There was nothing in there between, nothing in front 
of you?· 
"A. No, sir. 
"Q. Well, then, what happened? 
''A. Mr. Trundle just stepped in front of the car; I didn't 
see Mr. Trundle until he almost appeared right in front of 
me, and he stopped right in front of the car, and I struck 
him on the leg. 
'' Q. What was the position of your car in the street when 
you struck Mr. Trundle? 
''A. I never took any measurements, I am sure I was not 
more than middle way the street, because I just gave myself 
room enough to get around this truck. 
'' Q. Are you positive that you were on your right-hand 
side of the street? 
''A. I am sure I was. 
''Q. What point in the street did you strike Mr. Trundle? 
''A. To the best of my knowledge it was somewhere close 
to the second track, that is on the side going up. 
'' Q. You. mean the second track-
• 
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- ''A. Possibly in between the two double rails. · 
'' Q. You mean the second track on the north side as you go 
up the street Y 
''A. Yes, sir. 
'' Q. Had you passed that truck that was there in front of 
youY 
''A. Well, I was passing the truck; after I hit Mr. Trundle 
I never paid attention to no surroundings other than I know 
I passed the truck, but whether the truck passed or not I 
don't know, I was just trying· to g·et Mr. Trundle to the hos-
pital. 
'' Q. You don't know whether the truck moved on, or 
stopped, or what happened? 
· "A. No, sir. 
"Q. When you saw this truck 'vas it moving along or 
stoppedY 
''A. If it was moving it was just moving, just creeping 
along; I am ri.ot sure whether it was moving or standing still. 
"Q. Was it necessary, in order to go around it, to pull into 
those car tracksY 
"A. It was absolutely necessary, of course. As I say, I 
gave myself room enough. 
"Q. At that time what gear were you inY 
'"" ·"A. I was in low gear. 
'' Q. How fast were you going Y 
"A. I am sure that I wasn't going over 10 miles an hour, 
I had a brand new car, and it had a governor on it. 
'' Q. What do you mean by governor Y . 
"A. It is an attachment that holds the car down so you 
can't drive it fast until it is broke in. 
·· ''Q. When you saw Mr. Trundle what did you doY 
"A. I stopped when I saw him. 
"Q. How far did you go after you applied your brakes? 
''A. I would say not over two or two and a half feet. 
'' Q.· were your windshield wipers working y 
"A. Yes, sir. 
"Q. What kind of night was it? 
''A. It was a rainy, bad night. 
'' Q. .Could you see in front of you Y 
''A. I 'could see in front of me. 
'' Q. Plainly Y 
''A. Yes, sir. 
'' Q. You had your lights on, did you f 
''A.. I did." 
This being substantially all of the evidence upon which the 
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defendant can be held liable, at the conclusion of all the tes-
timony, the defendant made a motion to strike out the evi-: 
dence of the plaintiff. In ruling on this motion, the trial 
court said: 
''The court thinks the motion will have to be sustained. 
In the first place I am unable to conceive of any proof of neg-
ligence on the part of the defendant in this ease. Assuming 
that the evidence proved that there is a slight division over 
the center line of the street; that in itself is not negligence. 
That was not in their case negligence. Manifestly, in passing 
around moving vehicles that are on narrow streets, that 
would be the only way to pass. Of course, it might be shown 
that it was a slight division, but the court is of the very 
firm opinion in this case that where a person goes in front 
of a moving vehicle, or standing vehicle; that if the vehicle 
was moving it was negligence to go in front of it under such 
circumstances that would not enable him to cross in safety, 
without being shoved out in a stream of traffic. Now, if the 
vehicle was standing, and he had an opportunity to stop at 
a point of safety, he would be negligent if. he started across. · 
Therefore, it appears to me conclusive in this case, even 
though we might assume that there might be negligence on , 
the part of the defendant, that the decedent must have been 
guilty of contributory negligence, and the court will have to 
sustain the motion. 
"Yes, sir, I have considered that, Mr. Harris. (Answering 
question of Mr. M. 1{. Harris.) I have considered that phase 
of it, especially with reference to what I said with reference 
to the contributory negligence of the deceased. That thought 
had revolved in my mind. I do not think the evidence in this 
case, however, brings the passing, if it be assumed, at the 
intersection, as being a proximate cause, negligence which 
would be the proximate cause; because the evidence, to my 
mind, seems to be clear, that the deceased was not struck 
within the street intersection, disregarding any technicalities 
of the situation. Now that phase of the matter presents some 
rather interesting questions, which I do not think we need 
concern ourselves with at this time, because certainly, with-:-
out successful contradiction, it seemed to me that the acci-
dent is placed at a point on the street that was not an in-
tersection. Now, I doubt whether the plaintiff could avail 
itself of the fact that the defendant might ·have been violat-
ing a law preceding the accident. N o,v, if that were so, I 
- am frank to say that there are indications, and strong indi-
cations, in this record, that someone was running around an 
intersection. But I don't think the eYidence contains any-
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thing that would show that ~Ir. Trundle was struck at a point 
that would be considered an intersection. 
"Now, the vehicle law does not apply to the cross-walk. I 
do not believe that would be considered an intersection, 
although the prolongation of that street to the curb line across 
the street may be fairly considered as an intersection, but 
when it comes to that law, at a street intersection, in over-
taking a vehicle at a street intersection, I have serious doubts 
whether it is tenable. That law is to prevent vehicles from 
swinging over and crowding other vehicles going across the 
street, because the view would be interrupted. I cannot see 
how the plaintiff in this case could escape the fact that he did 
not exercise reasonable care under the evidence that is un-
contradicted in this case. I can't see that there is any seri-
ous debate about the fact that Mr. Trundle came in front of 
the vehicle under such circumstances that it must have been 
contributory negligence on his part. He couldn't take a 
chance there. If he looked it was his duty not to take the 
chance. The vehicle, under. this record, was so close to him 
that he couldn't take a chance. If he did take a chance, he 
didn't look, under the law that imposed upon him the duty 
to look. If he had been in the cross-walk I think the same 
thing would apply. It seems to me that the record is clear 
that it was an unfortunate accident, a thing that all of us 
do. It is likely to happen to all of us, but I can't see that 
you can escape the conclusion that he was negligent in pro-
ceeding as he did. · 
''Instruction to the Jury: 
''Gentlemen of the jury: The Court is of opinion in this 
case that there is no sufficient evidence introduced before 
the jury as a matter of law, to justify a verdict for the plain-
tiff in this case. The court, therefore, will strike out all of 
the evidence, which leaves no evidence before the jury, and 
is equivalent to the direction on the part of the court to the 
jury to find a verdict for the defendant in the case.'' 
There is definite authority to sustain this motion under 
the decisions of the Supreme Court. It seems to your peti-
tioner that the case of Bailey v. Fore, 177 S. E. 100, is di-
rectly in point on the que~tion of primary negligence of the 
defendant. The jury was left to grope in the fruitless fields 
of conjecture and speculation by the evidence of the plain-
tiff, and from the evidence of the defendant it was not con-
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tradicted. This case falls squarely within the rule announced 
in the case of Stephen, P~ttney Shoe Co. v. 01·msby's Admin-
istrator, 129 Va. 297, 105 S. E. 563, which announced the fol-
lowi~g rule : 
''In other words, if he did look, he was bound to see the 
truck and was negligent as a matter of law in stepping in 
front of it; and if he did not look, his negligenqe as a matter 
of law is none the less apparent." 
Your petitioner also desires to cite the case of Meade,. v~ 
Saunders, 144 S. E. 711; Doyle v. Boston Elevated Railway 
Company, 142 N. E. 693; Klink v. Bany, 65 A~: .L. ~-· 187~ 
Your petitioner submits that it was reversible·error fq_rihe 
Court to have set aside this verdict returned for the defend-
ant after the above ruling, and its action in so doing is hereby 
assigned as the first assignment of error. 
For the second assignment of error, your petitioner sub-
mits that the verdict for the plaintiff in the last trial should 
have been set aside and final judgment entered for the de .. 
fendant. 
Your petitioner feels that it would be too much burden on 
the Court to quote the pertinent evidence in the last trial 
and believes that it is sufficient to point out that the evidence 
was substantially the same that it was in the first trial, which 
has been quoted in this petition. The entire evidence, of 
course, appears in the transcript of the record. . , 
For the third assignment of error, your petitioner would 
like especially to call the Court's attention to instruction No. 
1 granted at the request of the plaintiff over the objection 
of the defendant. This instruction reads as follows: 
"The court instructs the jury that a person driving an au-
tomobile which injures another person may not be guilty of a 
criminal offense, such as assault or manslaughter, but may 
nevertheless be liable in damages for negligence, because the 
law requires an intentional injury, or injury resulting from 
a reckless disregard of the rights of others, to make a person 
guilty of such criminal offenses, whereas, liability for dam-
ages for negligence is based upon failure to use such care 
as an ordinarily prudent person 'vould use under similar cir-
cumstances. 
''The court further tells the jury that in considering the 
statements alleged to have been made after the accident, by 
Mr. Trundle, the whole of Mr. Trundle's statements are to. 
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be considered, and the circumstances under which made, and 
it is for the jury to determine what statements were actually 
made, and the import and effect thereof, with reference to 
the negligence or absence of negligence on the part of the de-
fendant. None of the alleged statements claimed by either 
party to.haye been made by Mr. Trundle constitute a release 
and discharge of the cause of action here asserted by The 
First_ National Bank of Danville as Executor of Harry Burns 
Trundle, but are to be considered by the jury along with the 
other evidence in determining whether defendant was neg-
ligent and Mr. Trundle was guilty of contributory negli-
gence.'' 
-Your petitioner objected to this instruction and stated his 
objections to it in the following language at the trial: 
"It does not state the law correctly, and is misleading to 
the jury. From this instruction, the jury could very easily 
get the impression that there can be no criminal violation of 
the traffic laws, unless the driver commits an intentional 
wrong, or drives in a reckless manner, disregarding the rights 
of others, and the jury could further gather the impression 
that there is no crimnal offense in connection ·with driving an 
automobile except manslaughter and assault. This instruc-
tion fails to take into consideration that the driver of an 
automobile can be guilty of reckless driying and be fined for 
such an offense, and for driving negligently and failing to 
drive a car in a careful and prudent manner. It is the con-
tention of the defendant that there is no possible theory un-
der which this defendant could be held responsiQle in this 
action, unless he violated some of the traffic laws of Vir-
ginia, for which he would be liable for some punishment. The 
Court's attention is called to the fact that it is a violation of 
the traffic laws of Virginia for a person to fail to drive in 
a careful and prudent manner, or fail to yield the right-of-
way in proper cases, or to pass a car in an intersection. 
And if the jury believe from the eviden~e that 1\ir. Trundle 
intended to completely exonerate Mr. McBride from all crim-
inal responsibility for the accident, it would necessarily ex-
onerate him from all ·civil liability. This instruction was 
given by the Court at the request ~of the plaintiff over the 
objections of the defendant, upon the ~oregoing g-rounds, and 
the .defendant excepts.'' 
. Your petitioner believes that the granting of this instruc-
tion was highly prejudicial to him. The purpose of the in-
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struction as offered by the plaintiff was to try to nullify the 
effect of a statement made by Mr. Trundle, after he had been 
hurt, to a police officer in which he stated that his injury 
was not due to the fault of the defendant. It is the contention 
of your petitioner that it would have been impossible for him 
to have been guilty of such negligence as this renders him 
liable in damages for the death of Mr. ·Trundle if he had 
not violated the criminal or penal laws of Virginia, and that 
when he told the police officer in effect not to press charges 
against McBride, that it was not his fault, but such a state-
ment must necessarily be construed to exonerate him from 
negligent or reckless driving ci~lly as well as criminally. 
This instruction, therefore, is bound to be misleading. · It 
serves to give the jury an erroneous , impression that your 
petitioner could be civilly liable when guilty of no negli-
gence, and your petitioner insists very strongly that such an 
imJ;?ression is highly erroneous and is bound to have preju-
diced his case before the jury and prevented him from re-
ceiving the benefit that he was entitled to receive from 
·Trundle's admission that it was not the petitioner's fault. 
Your petitioner assigns as further error the granting of 
all the instructions requested by the plaintiff upon the theory 
that the evidence in the entire record does not justify a ver-
dict for the plaintiff, but your petitioner believes that his 
argument heretofore made covers argument on this point. 
Your petitioner is not certain that he will be able to give a 
supersedeas bond to supersede this judgment, and, therefore, 
for the reasons herein assigned your petitioner prays that 
to the judgment herein complained of a writ of error be 
awarded and supersedeas be granted with the option to your 
petitioner of having the s·upersedeas effective in the event 
that he is able to give the bond; that the· same may be re-
viewed, reversed and annulled, and judgment entered for the 
defendant under the authority of •Section 6365 of the Code 
of Virginia. 
Your petitioner hereby avers that he has delivered a copy 
of this petition to 1\{essrs. I-Iarris, Harvey and Brown, Dan-
ville, Virginia, who are Attorneys of record for The First 
National Bank of Danville, Executor of the estate of Harry 
Burns Trundle, deceased, on August 20, 1937. 
Your petitioner hereby respectfully requests an oral hear-
ing on his petition. . 
Respectfully submitted this 20 day of August, 1937. 
M;ONROE HOBSON McBRIDE, 
By AIKEN, SANFORD & JOHNSON, 
Counsel. 
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We, the undersigned attorneys at law, practicing in the Su-
preme Court of Appeals of Virginia, do certify that in our 
opinion there is error in the judgment complained of in the 
foregoing petition, for which the same should be reviewed 
and reversed. 
Received August 23, 1937. 
R. PAUL SANFORD, 
A.M. AIKEN. 
M. B. WATTS, ClerlL 
Sept. 16, 1937. Writ of error and su.persedeas awarded by 
the Court. Bond $10,000. 
November 4, 1937. Supersedeas cancelled and bond re-
duced to $500. 
M. B. W. 
Received September 27, 1937. 
M. B. W. 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1923 
MONROE HOBSON McBRIDE 
THE FIRST NATIONAL BANK OF DANVILLE, DAN-
VILLE, VIRGINIA, EXECUTOR OF HARRY 
BURNS TRUNDLE, DECEASED. 
REPLY OF PLAINTIFF TO DEFENDANT'S PETITION 
FOR WRIT OF ERROR. 
This is a suit growing out of an automobile 'accident in · 
which Harry Burns Trundle, a pedestrian, was struck by a 
car driven by Monroe Hobson McBride., the defendant, at 
about 6 o'clock P. M. on December 12, 1936; as a result of 
his injuries Mr. Trundle died in a hospital within a few 
days. 
Plaintiff cannot agree that the facts as set out in the peti-
tion are stated in accord with the rule laid down in 
Moore v. Scott (June 15, 1933), 160 Va. 610. 
The facts in that case were somewhat similar to the facts 
in the case at bar. There a pedestrian was injured by an 
automobile at an intersection by a car approaching from his 
left. Scott was attempting to cross Main Street in the City 
of Richmond near the J e:fferson Hotel. 
In the Scott case Justice Holt, speaking for the Court, 
said: 
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''Counsel for Moore, with characteristic candor, concedes 
that his client was negligent, but contends that Dr. Scott was 
also negligent as a matter of law. This, of course, is an af-
firmative defense, and is the only defense here relied upon. 
"Time and again we have ·had occasion to consider the 
status of verdicts confirmed. In GaJines v. Campbell, 159 Va. 
504, 166 S. E. 704, 708, we said: 'When we come to consider 
facts which are the subject of sharp dispute, and have ascer-
tained that a jury's verdict and a court's judgment find in 
the evidence substantial support, our task is at an end. It 
would be futile to discuss. conflicts in detail when at the end 
we would have to admit that the v:erdict and judgment are con-
trolling. It is only necessary to know that there is evidence 
sufficient to support the verdict.' See, also, Trant Motor 
~Oo. v. Jordan, 145 Va. 334, 133 S. E. 657; Price v. Burton, 
155 Va. 229, 154 S. E. 499; Virginia Electric and Power Co. 
v. Bl!unt's .Admr., 15R Va. 421, 163 S. E. 329, 333." 
In the case at bar the jury found a verdict for the plain-
tiff and awarded $5,000 to Mrs. Trundle, the widow, and $2,-
500 to decedent's dependent daughter. 
The trial Court after careful consideration overruled the 
motion for a new trial and entered judgment on this ver-
dict. The trial Court said : 
"The evidence, considered in the light most favorable to 
the plaintiff, warranted the jury in finding: 
. . . 
''That defendant was struck by defendant's automobile 
at an intersection, where he had the right-of-way. 
''That defendant was passing a moving vehicle at an in-
tersection; ·and that he gave no signal by sounding his horn 
of his intent to do so. 
· ''That defendant turned to his left to pass this moving 
vehicle; and that when he made the turn he was· too close to 
the rear of it to enable him to keep a proper lookout along 
the right half of the street in front of him. 
''That decedent was struck by the left-hand side of the front 
of defendant's automobile. 
''That decedent was struck a short distance to the left of 
the center of the street-from two to five feet. 
"That decedent got off a bus at the down-town· right-hand 
corner of Main Street and Chestnut Place; crossed Chestnut 
Place; walked up Main Street, and at or near the space where 
the :sidewalk lines along the easternly side of Chestnut Street 
projected, would intersect the northerly side of Main Stree~, 
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undertook to cross Main Street in front of a slowly moving 
vehicle, and in close proximity thereto. 
''That defendant stopped on the right-hand side of Main 
Street, just below the down-town corner of Main Street and 
Chestnut Place for a street car to discharge passengers; 
passed the street car to its right; then turned to the left to 
pass the large vehicle going up Main ·Street. That this ve-
hicle obscured defendant's view, as well as that of plain-
tiff's decedent, who crossed in front of it. 
''That defendant knew that the bus on which decedent was 
a passenger, had stopped at the down-town corner of Main 
Street and Chestnut Place to discharge passengers. 
''That defendant was a resident of Danville and familiar 
with all of the physical surroundings at and near the place 
of the accident. 
''That at the time of the accident traffic was heavy; it was 
dark, rainy and misty, and visibility was poor. 
"That defendant was traveling at a reasonable, rate of 
speed, and brought his car to an almost immediate stop upon 
striking decedent. 
''The evidence being sufficient to establish defendant's 
negligence, it remains to be determined whether decedent 'vas 
guilty of negligence which was a contributing proximate cause 
of his death. 
"Negligence is not presumed. Until jt appears to the con-
trary from the evidence before the jury the prsumption is 
that decedent exercised ordinary care. If the evidence fails 
to show a factual situation inconsistent with the performance 
of his duty in that respect, the Jury's finding that decedent 
was not negligent is justified. 
"Although the evidence points strong·ly to the probability 
that decedent was negligent, this is not enough, for the jury 
without disregarding any fact established beyond dispute, 
could have reached any of the following conclusions: 
"That defendant before leaving the curb, at a point where 
his view down the street was unobstructed by the truck, looked 
to his left and saw defendant's automobile following the 
slowly moving truck or van in such a manner as to induce 
a reasonable belief in his mind that it would no·t undertake 
to pass the truck at an intersection. 
"That, although, defendant's view down the street was ob-
scured by the slowly moving vehicle which he went in front 
of, that when he reached a point in the street, where his 
view to the lP.ft became clear, he saw defendant's automobile, 
and reasonably beliAved that he could cross to a point of 
·safety, considering the speed at which defendant was trav-
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eling, and 'in :reliance upon an apparent ability on defend-
ant's part to afford him the right-of-way. 
''That before attempting to cross in front of defendant's 
car he saw it in such position with reference to the ,rehi.cle 
preceding it, that he reasonably thought that defendant would 
stay on the right-hand side of the street, and that relying 
upon this assumption his lookout and conduct in attempting 
to cross was reasonably pruq.ent. 
''If the facts proven did not compel the jury to conclude 
that decedent failed to keep a reasonably careful lookout and 
to exercise reasonable care for his own safety in the light 
of . what a proper lookout disclosed, the Court cannot find 
to the contrary, and hold that he was negligent as a matter 
of law. My conclusion is to overrule defendant's motion and 
enter judgment upon the jury's verdict. 
6/28/27. 
"HENRY C. LEIGH, Judge." 
In the light of the well-established rule that the plaintiff 
is entitled to rely upon all of the evidence most favorable to 
it and all reasonable and fair inferences therefrom and to 
conclude that the verdict of the jury has discarded the tes-
timony of the defendant in conflict therewith we state as 
THE FACTS. 
Harry Burns Trundle was the president of the Register 
Publishing Company. He was nearly 61 years of age; was 
in good health and full possession of his faculties and ac-
tively engaged in his duties in writing for and publishing 
the Danville Register and Bee. His earnings from ~.is per-
sonal services alone were approximately $5,500.00 per year. 
On Saturday, December 12, 1936, he had worked ae usual all 
day and had le.ft his office at approximately 5 :30 o'clock, 
walked over to Main Street, caught a bus to go to his home 
which was on Chestnut Street. It was, of course, dark. The 
night was foggy and rainy, the streets were wet and visi-
bility was extren1ely poor. Main Street in the City of Dan-
ville, for the purposes of ·this record, may be taken to run 
straight east and west. Going· west you proceed up town 
away from the business district and there is a gradual rise 
in Main Street proceeding in that direction. Main Street 
for the entire distance that is material in this case is 46.03 
feet wide from curb to curb. Through the center of Main 
Street there are two sets of street car tracks used ·by the 
Danville Traction and ~Power Company. The two right-hand 
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tracks are used up Main Street or west, ·whereas, the two 
tracks on the left going up Main Street, and the right coming 
down Main Street are used for cars going east or down town. 
The distance between the rails of each track is approximately 
4% feet and the distance in the center between the· two sets 
of tracks is approximately 4% f~et. This leaves a distance 
of approximately 16 feet from the curb to the first rail of the 
street car track that a pedestrian would reach crossing the 
street in either direction. There was no traffic light, there 
was no officer on duty; there were no marks across the street 
at Chestnut Street indicating· the path that a pedestrian 
should take. Proceeding up Main Street, or west, the first 
intersecting street is Chestnut PLACE which ent~rs Main 
Street from the right going up or from the north. Next 
after a short distance 've come to Chestnut STREET which 
enters Main Street on the left going up, that is to say, from 
the south. The distance betwe~n these two intersecting. streets 
along Main Street is short, approximately 90 feet from the 
uptown curb of Chestnut PL-ACE and the downtown curb 
of Chestnut STREET. An examination of the scene, and the 
jury did examine it on the view allowed by the court, will 
show that the distance is so short that the two streets, and the 
space Qetween them, to all practical purposes constitutes one 
intersection. · 
~fr. Trundle lived on the west side of Chestnut Street, a 
comparatively short distance from its intersection with Main 
Street. There was introduced in the evidence a map drawn · 
to a large scale showing in detail the various distances, lo-
cations, etc. A copy of this map is attached to this reply 
so that the whole situation may be clear to the Court. Mr. 
Trundle proceeded on the bus up Main Street; he got off of 
the bus at its regular stop, proceeded according to plain-
tiff's contention, which the jury accepted, on the sidewalk 
up Main Street to a point ~pposite Chestnut Street. He 
then undertook to cross Main Street where it was intersected 
by Chestnut Street. After he had passed by the center of 
Main Street he was struck by McBride's car proceeding west 
up ~fain Street, knocked down and received injuries from 
which he died. All parties agree that Trundle wa~ past the 
center of Main Street when he was struck; that even then 
he was struck by the left of McBride's car. · 
The following material facts were conceded: 
1st. That Trundle had crossed the center of the street be-
fore he was struck. 
2nd. That he was struck by the left side of McBride's car. 
3rd. That visibility was poor. 
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4th. That McBride did not see Trundle until he was almost 
immediately against him .. 
5th.· That McBride's vision was poor, and that he had one 
glass eye. 
6th. That there were cars approaching from Trundle':.; 
right, from down Main Street, and some immediately in f1·ont 
of him from out of Chestnut Street. 
It is to be noted th~t beginning on page 11 of the petition 
the testimony of Atkinson is set out in somewhat detail, and 
beginning on page 14 the testimony of the defendant 1f c-
Bride is set out in somewhat detail. Testimony of these 
two witnesses for the defendant has been rejected by the 
jury wherever such testimony is in conflict with that of the 
plaintiff and we do not believe that further comment thereon 
is necessary. 
THE ONE ~1:ATERIAL FACT IN DIBPUTE. 
The one material fact in dispute was this: Plaintiff con-
tends and its witnesses testified that the accident took place 
at the intersection of Chestnut and ~lain Streets, whereas, 
l\1:cBride's witness testified that the accident took place not 
at. the intersection of Chestnut ~Street but at a point down 
Main Street from Chestnut Street some 18 or 20 feet above 
Chestnut Place. It was upon this point that the trial of the 
case was turned. 
After Trundle was picked up, he was carried to his home 
and thence to the hospital. 1\{cBride .reported the accident 
to the police department; he was taken into custody and was 
carried by the hospital where ·Mr. Trundle was in bed hav-
ing just returned from the operating room. There the de-
fendant alleges that Trundle made certain statements and 
introduced a witness, W. A. Newell (see MS., p. 73), who 
, testified that Trundle told him it happened at Chestnut and 
·Main Streets. Trundle then said, according to Newell: 
A. He asked me what I was going to do about ~Ir. 1\{c-
Bride, and I said I had to take him down and put him in 
jail or urider bond, and he said not to do that. He asked me 
not to do it. · 
Q. Did he give you any reason 1 
A. He said he couldn't help it, said it was one of those un-
avoidable accidents. He left that impression with me. 
Q. Did he say anything about how quick 1\{r. McBride 
stopped! · 
A. He said he hit him and knocked him down. I won't be 
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positive whether he said how quick he stopped or not. From 
what I found out from other parties, he-
Q. He told you-he said it was one of those unavoidable 
accidents? 
A. I won't say whether he used the word unavoidable, but 
he said he couldn't help it. 
Q. He gave you the impression it wasn't Mr. McBride's 
fault? 
Mr. Harris: I think that is leading. 
Q. Did you or not say a while ago that he said it was not 
his faultY . 
A. He asked me not to put him under bond or put him in 
jail, and said that he couldn't help it or something in re-
gard to that. 
Mr. McBride, the defendant, gives a little bit different ver-
sion of exactly what the conversation was. He said (see 
page 69 MS.) that Mr .. Trundle asked him why he hit him. 
That was almost at the time of the accident. 
'' Q. Now, you of course immediately went to Mr. Trundle 
and offered to pick him up Y · 
''A. Yes. 
"Q. Mr. Trundle then said to you what Y 
''A. He asked me why I hit him.'' 
Subsequently he said that he came back to the hospital and 
that he had the following conversation with Mr. Trundle: 
'' 'This man has got me and is going to take me to jail'? 
"A. I did in a joking way, yes, sir. 
"Q. You were joking? 
''A. I was joking with Mr. Trundle. 
, "Q. Was Mr. Trundle joking with you? 
''A. I expect he was, I don't know. 
"Q.' Then, did 1vlr. Trundle say to you or not on that occa-
sion: 'I walked up the street as I usually do and crossed 
over '-Did Mr. Trundle say that Y 
"A. Yes. ' 
'' Q~ In reply to your statement, in which you said the man 
has got me and is going to take me to jail-
''.A. I s.aid, 'I have to go with Mr. Newell to jail'. 
'' Q. Did or not Mr. Trundle say, 'Oh, no, it wasn't your 
fault. You can't put him in jail, I will g·o on your bond'. 
That was what he said, wasn't it? 
''A. He said it was just one of these things that happened. 
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'' Q. Did you state that at the last trial Y 
"A. I don't know whether I did or not, but Mr. Trundle 
said that." (MS., p. 70.) 
I 
On the other hand, Mrs. Trundle, who was present at this 
conversation, gives a different version. , Mrs. Trundle said: 
"Q. Will you tell us, as you recall, what Mr. Trundle said 
with reference to the accident Y 
"A. -Speaking of Mr. McBride to the police officer, Mr. 
Trundle said, 'Don't lock him up, don't put him in jail. He 
didn't intend to do it'. That was what Mr. Trundle said. 
"Q. What condition, Mrs. Trundle, was Mr. Trundle in at 
that timeY 
''A. He was somewhat shocked. He was not in perfect 
condition at all. He looked very badly. Of course, he was 
smoking a cigarette, but I could see that Mr. Trundle was 
not entirely himself, in my opinion.'' (MS., p. 76.) 
"Q. You say that Mr. Trundle told Officer Newell 'Don't 
lock him up, he didn't intend to do it'? 
'"A. He didn't mean to do it. 
"Q. What else did he say? 
"A. I didn't hear 1\Ir. Trundle say anything else at the 
moment. 
"Q. At any other moment a little later on, what did he 
say Y Do you remember hearing him tell Officer Newell Mr. 
l\1cBride couldn't help it? 
''A. He said 'Don't lock him up, it was unintentional, he 
didn't mean to do it.' 
''Q. What did he say just a moment laterY 
''A. I don't recall. 
''Q. Do you remember his saying he couldn't help it, that 
it was an unav·oidable accident? 
''A. I didn't hear him say it was an unavoidable accident. 
''Q. Do you remember hearing him say it was not Mr. Mc-
Bride's fault T 
''A. No, I didn't hear him say that. 
"Q. Do you remember hearing l\ir. Trundle say Mr. Mc-
Bride couldn't help itT 
''A. I heard him say he didn't intend to do it, don't lock 
him up, don't put him in jail. 
'' Q. I know that. I was just 'vondering if you can remem-
her now that he said l\fr. McBride couldn't help i~; 
"A. I don't recall that." (MS., pp. 76, 77.) 
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WHAT WAS THE TESTIMONY BEFORE THE JURY 
AS TO THE PLACE OF THE ACCIDENT. 
Plaintiff contended that. the accident happened at the in-
tersection of Chestnut Street with Main Street. Defendant 
contended that it happened down Main Street a car length and 
a half above the cross-walks put there at Chestnut Place for 
school children, which would have been approximately 24 
feet above the western or uptown curb of Chestnut Place, 
and not strictly speaking at an intersection, unless, indeed, 
the entire area between these two streets could for all prac-
tical purposes be considered as an intersection. It was upon 
this material fact, that is the location of the accident, that the 
case really turned. 
McBride and his witness, Atkinson, testified that the acci-
dent happened down near Chestnut Street; that McBride 
cut out of the line of traffic attempting to pass a van or truck, 
for that reason got over past the center of the street. Trundle 
was crossing· the street between the hvo intersections and was 
knocked down past the center of tl1e street. He explains the 
fact that McBride 'vas over past the eenter of the street by 
the fact as he asserts that McBride cut out of the line of traffic 
to avoid a moving van, but he places the moving van down the 
street from the intersection of Chestnut Street. He does, 
however, make this significant sb£tement: 
'' Q. There was a line of traffic, some behind you and some 
in front of you, and Mr. McBride cut out of the traffic? 
''A. He didn't cut out of the traffic. When we stopped in 
the safety zone, the others went on up the street. 
'' Q. He had to cut out somewhere Y 
''A. I don't know. 
"Q. He got in front of the street car, didn't he? 
''.A. He cut to m:iss the moving van. 
'' Q. Where be cut out was where the moving van was? 
''A. Yes, sir. 
'' Q. So that if he cut out at the intersection of Chestnut 
street, I am not asking you to say that he did, if he cut out to 
pass . the moving van-
'' A. 'Chestnut Street? 
'' Q. I am not asking you to say the accident happened at 
Chestnut Street. I am asking you to say this, if it is a fact, 
if indeed he did cut out, wherever he cut out, it was to pass 
the moving van 7 
''.A. Sure, be went around Chestnut Place, he had to pull 
out in the street car track to pull around the moving van. 
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Q. So that his only reason for cutting out, or if he did cut 
out, was to pass the moving van Y 
''A. Yes, sir. . 
'' Q. And he was in the act of passing the van when it hap· 
pened! 
''A. Yes, sir.'' (MS., pp. 54, 55.) 
. In other words we have the defendant's witness testifying 
that the purpose of McBride in cutting out past the center of 
the street was to pass the moving van. All parties agree as 
to this. The one real dispute between the parties was did the 
accident happen where McBride said it happened, down 1\IIain 
Street or did it happen at the intersection of Chestnut Street. 
On that ·point the plaintiff introduced four disinterested wit-
nesses, Dr. L. 0. Crumpler, 'vhose car "ras stopped close to 
the scene of . the accident, and who testified positively that 
the accident happened at the intersection of Chestnut Street; 
Miss Dandridge Ragland, wholly disinterested, ·who was in 
the car with Dr. Crumpler, and who placed the point of the 
accident opposite Chestnut Street; the street car Motorman, 
Barber, who was following IvicBricle up the Street, and 'vho 
said that Mr. Trundle was picked up at the intersection of 
Chestnut Street; Mrs. ~Iary W. Hagerdon, wholly disinter-
ested, who· was standing down Chestnut Street, having put 
her automobile in her garage- and come out of tl,le driveway, 
who says that she saw !v[r. Trundle picked up at the intersec-
tion of Chestnut Street. It is significant that these four wit-
nesses who had no interest 'vhatsoever, who saw the accident 
from different ang-les, must have been wholly mistaken if the 
jury was not correct in accepting their version as to the place 
of the accident. It is true and must be conceded that had the 
accident .happened at the point that ~IcBride places it Ivirs. 
Hagerdon from her position down ~Chestnut Street could not 
have seen it at all as the Stonewall Apartment completely cuts 
out her line of vision. If it happened, however, at the inter-
section of Chestnut Street she had clear view. .She said she 
saw it, she could not have been mistaken and the jury 'vere 
well warranted in accepting her statement. vVe take it, there-
fore, that we have from the plaintiff's point of view this situa-
tion: McBride was proceeding up Main .Street on a dark night, 
his visibility was poor, he says hhnself that ll'e could not see 
very well objects unless th(\y were 10 feet away from hiin; 
there was a large moving Yan proceeding in the same direc-
tion that ~[cBride was; and at this intersection of Main Street 
McBride cut out to the left across the center of the street and 
knocked ~{r. Trundle do,,rn. Th~ observations of Mr. Justice 
Holt in the Scott case, su1Jra, are very pertinent to this case. 
We must conclude that from the jury's Yerdict and the ap-
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proval of that verdict in the trial court that Trundle w~s 
crossing at an intersection; that he had passed the center of 
the street and 'vas in a place of comparative safety; that he 
'vas struck from his. left by a car coming up 1\iain Street, a 
car that he had no reason to expect 'vould be there, a car that 
was passing a vehicle proceeding in the same direction at an 
intersection in direct violation of the Statute of Virginia. 
THE ERRORS ASSIGNED. 
The first assignment of error is the Court's reconsidera .. 
tion of its first decision to strike out the evidence of the first 
trial. His Honor J udg·e Henry C. Leigh in passing upon that 
motion advised counsel as follows.: 
"CLERI{'S OFFICE, CORPOR.ATION COURT 
DAN.VILLE, VTRGINIA · 
February 12th, 1937. 
In re: Trundle's Ex' or. v. McBride: 
1\fr. lVI. I{. Harris, .. A ..ttorney for the plaintiff, 
lVIessrs. Aiken, Sanford & Johnson, Attorneys for Defendant. 
Danville, Virginia. 
Gentlemen: 
I am not satisfied that the Court's action in striking the 
evidence in this case on vesterday was well taken. Before en-
tering· judgment on the .. jury's verdict, or setting it aside, I 
desire to hear argument from Counsel. I am-concerned about 
this question presented by the record: If there was evidence 
before the jury to the effect that Trundle was crossing at an 
intersection, would not it follow that defendant 'vas passing 
a moving vehicle in an intersection~ If this be so, it would 
necessarily follow that he would be guilty of negligence. Then, 
it would have to be shown as a matter of la'v that plaintiff's 
decedent was guilty of contributory negligence which con-
curred in bringing about the accident. I am in doubt as to 
whether the question of his contributory negligence should 
not have been left to the jury, on the theory that it was for 
them to determine whether he acted as a reasonably prudent 
man would have acted in attempting to cross the street as he 
did, My thought being that his reasonable prudence or lack 
of prudence is to he determined in view of the statute for-
bidding vehicles passing· others at street intersections, and 
the rule of la'v that one is not bolmd to anticipate anothers 
negligence, or violation of the law. 
Very truly yours, 
HENRY C. LEIGH.'' 
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"C~ERI\: '8 Ol+,FICE, COR-PORATION COURT 
DA}..TVILLE, VIRGINIA 
February 2oth, 1937 .. 
Trundle's Ex'or. v. McBride: 
Mr. 1\{. K. Harris, Atty. for plaintiff, 
Messrs . .Aiken, Sanford & Johnson, .Attys, for defendant. 
Gentlemen: 
I have given my most careful consideration to this case, 
and in view of the fact that about the only conclusion I can 
reach is that it is one of great doubt, will go into no detail, 
other than to say that upon the whole I think a jury should 
pass upon it. l\iy thoug·ht is, that the case is one in which 
the evidence should not have been stricken. I do not think 
it proper for the Court at this to commit itself in anyway. 
My conclusion is to set aside the directed verdict and grant 
plaintiff a new trial. · 
Very truly yours, 
HENRY C. LEIGH, Judge.'' 
Counsel for the plaintiff here content themselves with this 
quotation from Walton v. Walton, 191 S. E·. 76'9' ( J nne 10, 
1937), wherein Justice Hudgins speaking for the Court said: 
"Hence, after the parties have introduced all available evi-
dence, and the trial court has sustained the motion to strike, 
on review in this court we examine the evidence to determine 
whether or not a verdict in behalf of the losing party can be 
sustained. That is, upon careful consideration of all the evi-
dence, if we are of opinion that reasonable men may differ 
on the conclusion to be reached, then it is our duty to hold 
that the trial court committed error in striking the evidence. 
The trial court should not Fmstain this motion in any doubt-
fui case. As pointed out in Burk's Pleading and Practice 
(3d Ed.), §256, the motion to strike is made in the heat of the 
trial, while the jury is waiting to receive the instructions and 
to hear the argument of counsel. Hence the court has but 
little time in which to consider the evidence. However, on a. 
motion to set aside the verdict the trial court has ample time 
to g·ive due consideration to, and weigh the evidence. If on 
review, this court docs not agree with the judge of the trial 
court. in its action in Aetting aside the verdict, the verdict is 
in the record, and final judgment may be entered by this court. 
This procedure eliminates the delay and expense of a second 
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trial, speeds final determination of litigation, and removes 
possible temptation for the commission of perjury on' the sec~ 
ond trial. These "rere the main objects contemplated by the 
1919 Code revisors in the provisions added to Code, §§ 6251 
and 6365. Again we emphasize that,. when exidence 'has been 
introduced to sustain an issue and there is doubt in the mind 
of the trial court as to its sufficiency, that doubt should be 
resolved against the party making· the motion, .and the issue 
submitted to the jury." See Leath v. Richmond F. lt P. Ry. 
Co., 162 Va. 705, 174 S. E. 678. 
It is the belief of counsel that this quotation amply· fits this 
case. Judge Leigh's first view was in the heat of the trial 
while the jury was waiting for the instructions. Mter con-· 
sideration and further argument of counsel he very properly. 
concluded that it was error to strike out the evidence and 
that the question presented was one for the jury. 
The next assignment in error is general and goes solely to 
the question as to "'hether or not the Court can conclude as a 
matter of law that there was no primary negligence and if 
there was that Trundle was guilty of contributory negligence 
as a matter of law. The defendant 've submit is precluded 
by the jury's verdict and by the act of the 10ourt in sustain-
ing· same. If McBride did undertake to pass a moving van 
at an intersection clearly he violated the Statute and is guilty 
of negligence as a matter of law. AU parties agree that he 
under took to pass the van moving in the same direction. The 
testimony was full and ample that this passing was at the 
intersection of Chestnut Street. The jury has so found. We 
submit, therefore, that there can be no question as to primary 
negligence·. As to contributory negligence of Trundle all 
parties a~ree that Trundle had crossed the street past the 
center. He was as Justice Holt said in the lJf oore v. Scott 
case, supra, in a zone of comparative safety. We believe that 
this quotation from Justice Holt's opinion at page 620 of 
160 Va. fits closelv to the facts in the case at bar and is most 
applicable thereto. 
''Scott seems to have done what any ordinary man would 
have done. He lool~cd to his left and the way seemed clear, 
but an automobile and a street car both were approaching 
from his rig·ht. Naturally he kept them under observation. 
Moreover, he was subject to this possible added peril. Some 
car might have cut in on him from Jefferson street going east. 
This also is to be remembered. According to his statement, 
when struck he had reached a zone of comparative safety. 
''Cases from elsewhere support the conclusions which we 
have here reached.'' (Moore v. Scott, 160 Va. 610, page 620). 
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The remaining assignment of error is as to the giving of 
instruction No. 1 set out beginning on page 191 of the petition. 
There is no citation of authority to support this assignment. 
·The instruction was directed solely to the question of the 
alleged statements of 1\fr. Trundle while he was in the hospitaL 
We have already pointed out that there was a very serious 
conflict as to what Mr. Trundle said, but we submit that the 
jury was justified in believing the following with reference 
to it: 
1st. That Trundle was in a higl1ly shocked and .nervous 
condition, necessarily he must have been. 
2nd. That McBride was brought into his room in the cus-
tody of a police officer. 
3rd. That there 'vas conversation back and forth as io 
what was going to be done with McBride, as to whether he 
would be put in jail or on bond, and that Trundle undertook 
to argue the police officer out of putting McBride in jail stat-
ing that the accident was unintentional and that there was no 
criminal act in it. Counsel for defendant, however, contended 
that Trundle's statement. in an admission against interest and 
could be considered as a discharge of civil liability. The trial 
court and counsel for the plaintiff thought, that under these 
circumstances the jury was entitled to a fair instruction cov-
, ering this situation; that the instruction merely stated to the 
jury that a person may not be guilty of a criminal offense, 
such as assault or manslaughter hut nevertheless be liable in 
damages for negligence. It told the jury that they could con-
sider the following: All of Mr. Trundle's statements, the 
circumstances under which they were made; and that they 
might consider this testimony in the light of all of the facts 
and circumstances to dettlrmine whether or not 1\1cBride was 
negligent or Trundle was g·nilty of contributory neg-ligence. 
The grounds of defendant's objections 'vere to the effect that 
a person could not be guilty of neg·ligence, without violating 
some criminal Ia"' of the State of Virginia; with this plain-
tiff does not agree, but in any event the instruction did not 
go that far; it. was limited to a criminal offense, such as as-
sault or mansla1tghter. 
Counsel has not undertaken to cite a large number of cases. 
The law of Virginia is well settled as to liability for automo-
bile accidents. The cases cited by defendant such as Ilfeade 
v. Saunders and Stephen Ptz(.truw Shoe Co. v. Ormsby's Ad-
1ninistrator, are an distinqnished by Justice Holt in the late 
case of Moore v. Boott, sttc.pra. 
The case at bar l1as been three times tried. At the first 
trial, the jury under the direction of the court found for the 
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defendant but upon examination of the record and the evi-
dence set aside the verdict and granted a new trial. 
In the second trial of the case the jury disagreed and the 
third trial of the case the jury found this verdict now com-
plained of; after argun1ent of a motion for a new trial, careful 
consideration by the Court, the verdict of the jury was sus-
tained and judgment entered. 
It certainly cannot be said that the verdict was excessive. 
Trundle, a man of good health with earning capacity of over 
$5,000 a year, dependent solely upon his personal efforts, has 
been killed and has left surviving him a widow and a depend-
ent daughter, and $7,500, of course, under such circumstance.s 
is a· very much smaller sum than defendant had reason to 
hope for. 
It is respectfully submitted that the defendant had a full 
and fair trial of all the issues involved and that the writ of 
error should be refused thereby ending this protracted litiga-
tion. If the writ of error is allowed plaintiff prays that this 
reply may be printed as a part of the record and treated as 
its opening brief. Plaintiff's counsel avers that a copy of this 
reply has been delivered to defendant's counsel, ~1:essrs. 
Aiken, Sanford and Johnson on this 26 day of Aug. 1937. 
l\1:ALCOLM 1{. H.ARRlS, 
HARRIS, HARVEY & BROWN, 
Counsel for Plaintiff in the Court below. 
To the First National Bank of ·Danville, 
Executor of fiarry Burns Trundle, deceased: 
You are hereby notified that on August 3, 1937, I shall ap-
ply to the Clerk of the Corporation Court of the City of Dan-
ville for a transcript of the record in the above case for the 
purpose of applying to the Supreme Court of Appeals of 
Virginia for a writ-of-error. 
Respectfully, 
l\fONROE HOBSON !\IcBRIDE, 
By AII{EN, SANFORD & JOHNSON, 
Counsel. 
Legal Service of the above notice is hereby accepted. 
THE FIRST NATION.AI..J BANK OF DANVILLE, 
Executor of Harry Burns Trundle, deceased. 
By H~t\.RRIS, H.ARVEY & BROWN, 
By EARLE GARRETT,. 
Counsel. 
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RECORD 
VIRG INI.A.: 
Pleas before the Judge of the Corporation Court of Dan-
ville at the courthouse thereof, on the 29th day of June, 
1937. 
Be it remembered that heretofore, to-,vit, on the 24th day of 
December, 1936, came The First National Bank of Danville, 
Danville Virginia, Executor of Harry Burns Trundle, de-
ceased, and by its Attorneys, and filed in the Clerk's Office 
of said Court its notice to recover judgment against Monroe 
Hobson McBride, 'vhich notice is in the following words and 
figures, to-wit : 
NOTICE. 
To ~Ionroe Hobson }fcBride: Sir: 
Please take notice that as the duly qualified Executor of 
Harry Burns Trundle, 'vc will, on ~ionday, the 11th day of 
January, 1937, ai ten o'clock .... ~. 1\L or as soon thereafter as 
counsel can be heard, move the Corporation Court of Dan-
ville for a judg-ment against yon for the full amount allowed 
by the Statute of the State of Virginia, for the unlawful death 
of Harry Burns TrnncUe, which occurred in the City of Dan-
ville on the 18th day of December, 1936, by reason of injuries 
received by the said Harry Burns Trundle, when he was 
struck, knocked down, and severely injured by an automobile 
owned and driven by yon, about six P. M. on the 12 day of 
December, 1936, in the City of Danville; you on that date 
were driving· your automobile west along Main Street in 
the ·City of Danville, a much travelled thoroughfare, and at 
a time when traffic was heavy and visibility very poor, you 
passed by the intersection of Chestnut Place with 
page 3 }- Main Street, and proceeding 'vest attempted to pass 
by traffic in front of you by cutting to the left across 
the street car tracks; the said Harry Burns Trundle was 
attempting to cross ~fain Street from the right-hand side 
~oin~· west across to the ~idewalk, on the west side of Chest-
nut Street proceeding to his home which was a short distance 
from the intersection of Chestnut Street with Main .Street; 
you negligently drove your car to the left, with insufficient 
lights passed, or nearly passed the center of Main Street, so, 
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that a part of your car, at least, was on the southern side of 
the center line of Main Street. 
Yon were driving- too rapidly, in violation of the law, in 
passing- this intersection, and failed to keep a proper look-
out, considering the traffic conditions and visibility, and all 
of the circumstances surrounding it; yon so operated your 
automobile as to be guilty of neglig·ence, and that you should 
not have driven out to the left at this intersection; you should 
have driven more slowly; you should have maintained better 
lights; yon should have kept a lookout, which you did not do, 
for pedestrians in c.rossing l\fain Street; you should have 
given warning of the fact that you would drive out of the 
main lane of traffic around traffic in front of yon, which you 
did not do, and as a result of your negligence aforesaid you 
struck the said Harry Burns Trundle as he was offering to 
cross Main Street to the left of the center of Main Street in 
the direction which you "rere proceeding, knocking him down, 
breaking his le·ft leg in two places, broke his ribs on both 
sides, caused a severe head injury, as to result in concussion, 
and altho' he \Vas given the best of medical treatment, as 
a result of the injuries which you inflicted, as aforesaid, the 
said Harry Burns Trundle died in 1\femorial Hospital on the 
said 18th day of Decmnber, 1936. 
page 4 ~ The said Harry Burns Trundle left surviving 
him, Ella Redd Arrington Trundle, his wife, Wil-
son Burns Trundle, age 34, his son, ,Joe White Trundle, age 
28, his son and Anne Dillard Trundle, age 25, a daughter, and 
~y reason of its qualification under the will of Harry Burns 
Trundle, The First National Bank of Danville, Danville, Vir-
ginia, as his Executor, is in duty bound to proceed in accord-
ance with the statute for such cases made and provided, to 
recover from you the aforesaid sum of $10,000.00 as damages, 
to be distributed to the widow and children of Harry Burns 
Trundle, in accordance with the verdict of the jury and the or-
der of the Court. 
Respectfully yours, 
THE FIRST N.l\.TIONAL B ... t\....~K OF DANVILLE, 
DANVII.~LE, ·viR.GINIA, EXECUTOR OF 
HARR-Y BURNS TRUNDLE. 
By Counsel: 
HARRIS, HARVEY & BROWN, 
HARRIS, HARVEY & BROWN, 
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RETURN ON NOTICE. 
Executed on the 24th day of December, 1936, by delivering 
a true copy of the within Notice of }{lotion for Judgment to 
Monroe Hobson 1\fcBride, in person. All done within my 
bailiwick. 
P. H. LYON, 
SP-rgeant City of Danville, Va. · 
By N. E. DIXON, 
D. Sgt. 
page 5 ~ And at another day, to-wit: 
At a Corporation Court of Danville, at ti1e Court house of 
said Court, on Monday the 1st day of February in the year 
A. D. 1937, and in the 161st year of the Commonwealth: 
This day came the parties by their Attorneys, and on mo-
tion of the plaintiff, it is ordered that the defendant, if he 
intends to rely on contributory negligence as a defense to 
this action, to file a statement of same herein. 
page 6 ~ And at another day, to-wit: 
Corporation Court of Danville on .Saturday the 6th day of 
February, in the year .A. D. 1937. 
· This day came again the parties by their attorneys, and on 
·motion of the defendant, he has leave to file his Grounds of 
Defense relied on, also written Pleas of Contributory N egli-
gence, and Not Guilty of the plaintiff's decedent which are 
accordingly filed, to which please of the plaintiff replied gen-
erally. 
page 7 }- PLEA OF CONTRIBUTORY NEGLIGENCE OF 
MONROE HOBSON 1\fcBR.IDE. 
The said defendant, .without admitting, but expressly deny-
. ing that he was guilty of any negligence 'vhich cause or con-
tributed to the death of the plaintiff's testate pursuant to the 
statutes in such cases made and provided, gives notice that 
if he was guilty of any neglig-ence, he intends to rely upon 
the contributory negligence of the plaintiff's testate in the 
fol1owing particulars: 
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(1) A.t the time and place co1nplained of in your notice, 
your testate, Harry Burns Trundle, while not keeping a proper 
lookout for cars using Main Street in the City of Danville, 
Virginia, started to cross said street directly in the path of 
the car which was being operated by the defendant, Monroe 
Hobf?on McBride co.ming from directly in front of a truck 
which was proceeding westward or in the same direction that 
the defendant was going, or froni in front of a truck which 
was parked on the right:..h~nd s~de of l\fain Street facing west 
or in the. direction that the defendant was proceeding. 
. (2) That your testate was killed at the time and place 
mentioned in your notice because he was crossing l\{ain Street 
in the ·City of Danville, Virginia, benveen street intersections 
and not at a cross-walk in violation of the laws of the State 
of Virginia.. . 
(3) That your testate ·was killed at the time and place 
mentioned in your notice of motion because 'vhile not keeping 
a lookout for vehicles using the streets he stepped in front of 
defendant's car from in front of another car which was fac-
ing· westward, and the defendant had no opportunity to see 
your testate's position of peril until your testate had walked 
or run in front of his car. 
page 8 ~ ( 4) At the time and place complained of in your 
notice of motion, the defendant, lVIonroe Hobson 
McBride, was operating his automobile in a careful and pru-
dent manner, ke.eping a proper lookout for vehicles and pe-
destrians using the ,streets, and your testate, while not .keep-
ing a proper lookout stepped into the path of the defendant's 
car which was proceeding· W(~st on ~Iain Street in the. City 
of Danville, Virginia, and the defendant, in the exercise of 
ordinary care, had no opportunity to stop, turn o-r do a.ny-
thiilg to avoid the impact, and as result of the negligence of 
your testate he was knocked down,. his Jeg-_ brokon, and by rea-
son of his leg- being bl'oken and .the shock sustained it is al-
leged that pneumonia developed from which disease your 
testate died. 
As a result of the foregoing, or fron1 pneumonia the death 
of your testate resulted w·hich was the direct and proximate 
result of the contributory negligence of your testate. 
:M~ONROE HOBSON 1\icBRIDE, 
By Counsel. 
AIKEN, SANFORD & .JOHNSON, 
Attorneys for the Defendant. 
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page 9 }- PLEA OF ''NOT GlTILTY" OF MONROE HOB-
SON ~faBRIDE. 
The defendant, by his Attorney, comes and says that he is 
not guilty of the premises in this action laid to his charge 
in the manner and form as the plaintiff hath complained, and 
pf this the said defendant puts himself upon the country. 
!1:0NR.OE HOBSON McBRIDE, 
AIKEN, SANFORD & JOHNSON, 
Attorneys for the Defendant. 
. By Counsel. 
page 10 }- GROUNDS O:E, DEFENSE OF ~IONROE HOB-
SON McBRIDE. 
For grounds of defense to this action the defendant will 
rely: 
(1) Upon the contributory neg~ligence of the plaintiff's 
testate as set forth in special plea filed. 
(2) The defendant denies that he was guilty of any neg-
ligence. 
(3) The defendant denies that he was guilty of any neg-
ligence that was the proximate or contributing cause of tlie 
accident which resulted in the death of the testate. 
(4) Any and all defenses that may be interposed under 
the general issue. 
!iONROE HOBSON McBRIDE, 
By Counsel. 
AIKEN, SANFORD & JOHNSON, 
Attorneys for the Defendant. 
page 11 ~ And at another day, to-wit: 
Corporation Court of Danville on Wednesday the loth day 
of February in the year A. D. 1937. 
This day came again the parties by their Attorneys, the.re-
upon came a jury, to-wit: A·. Y. Gourley, Henry B. Lakey, 
tTohn R. Hagood, James L. Adams, Clyde A. Bass, F. A. Gour-
ley, Jr., and Henry L. Wimbish, who being elected tried and 
sworn according to law, well and truly to try the issue joined, 
and having heard the evidence in part, were by consent of 
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parties and with the assent of the Court adjourned till to-
morrow morning at 10 o'clock. 
page 12 } And at another day, to-,vit: 
Corporation Court of Danville, on Thursday the 11th day of 
February in the year A. D. 1937. · 
This day came again the .parties by their Attorneys, and 
the jury sworn in this cause appeared in tCourt according to 
their adjournment on yesterday, and having heard the evi-
dence in full, thereupon the defendant moved the Court to 
strike out the . evidence introduced in this cause, which mo-
tion having· been considered by the Court is sustained, and 
said evidence accordingly ordered stricken out, whereupon 
the jury sworn in this cause upon their oath do say, ''We the 
jury find for the defendant." 
Thereupon the plaintiff moved the Court to set aside said 
verdict and grant it a new trial in this cause, because the 
same is contrary to the law and the evidence, which motion 
the Court takes time to consider. · 
page 13 ~ .And at another day, to-wit: 
Corporation Court of Danville on Wednesday the 24th., 
day of February in the year A. D. 1937. 
This day came again the parties by their attorneys, and 
the Court having· maturely considered the motion of the plain-
tiff to set aside the verdict of the jury rendered in this cause 
and grant it a new trial, doth set said verdict aside and grant 
the said plaintiff a new trial upon condition that it pay the 
costs of the former trial. 
To which ruling of the Court in setting aside said verdict 
and granting the plaintiff a new t.r.ial, the defendant by coun-
sel excepts. And it is ordered that said cause be continued 
till April Court next. 
page 14 } And at another day, to-wit: 
Corporation Court of Danville on Friday the 16th day of 
April in the year A. D. 1937. 
This day came again the parties by their Attorneys, there-
upon came a jury, to-wit: ,V. Q. McCubbins, Z. V. Ferrell, 
E. W. Arnett, S. H. Ladd, S. J. Gauldin, R. P. Garrett, and 
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E. R. McDaniel, who being elected tried and sworn according 
to law well and truly to try the issue joined and having heard 
the evidence in full, were by consent of parties an 'vith the 
assent of the Court adjourned till Monday morning next at 
10 o'clock; 
page 15 ~ And at another day, to-wit: 
Corporation Court of Danville on Monday the 19th day of 
April in the year A. D. 1937.-
This day came again the parties by their Attorneys, and 
the jury s'vorn in this cause appeared in Court according to 
their adjournn1ent on Friday last, and having heard the ar-
gument of counsel were sent o'ut of Court to consult of their 
verdict and after some time returned and declaring that they 
could not agree upon a verdict, whereupon by consent of par-
ties and with the assent. of the Court, W. C. McCubbins one 
of the jurors aforesaid 1vas withdrawn and the rest of the 
jury from rendering their verdict discharged. 
page 16 ~ And at another day, to-"Tit: 
Corporation Court of Panville on Monday the 14th day of. 
June in the year A. D. 1937. 
I • 
This day came again the parties by their Attorneys, there:-
upon came a jury, to-wit: De,vey N. Chapman, Basil T. 
Haraway, Wm. P. Harper; Edward H. Smith, Geo. E. Bos-: 
well, 0. C. Barnes and J{. D. Gilmore, who being elected tried 
and sworn according to law, w·ell and truly to try the issue 
j'oined, and having heard the evidence in part, -were by consent 
of parties and with the assent of the Court adjourned till to~ 
morrow morning at 10 o'clock. 
page 17 ~ And at another day, to-wit: 
Corporation Court {)f Danville on Tuesday the 15th day of 
June in the year A. D. 1937. 
This day came again the parties by their Attorneys, and 
the jury sworn in this cause appeared in Court according to 
their adjournment on yesterday, and l1aving· heard the evi-
dence in full and the argument of counsel, 'vere sent out of 
'Court to consult of their vercliet ancl after s·ome time returned 
and upon their oath clo say, ''We the jury find for the plain-
tiff and assess its damag<~s at $7,500.00. and apportion said 
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damages as follows: $5,000.00 to decedent's widow, Ella 
Redd Arringt0n Trundle, and $2,500.00 to his daughter, Anne 
Dillard Trundle''. 
Whereupon the defendant moved the Court to set aside 
said verdict and grant hin1 a new trial in this cause, because 
the same is contrary to the la'v and the evidence, and without 
evidence to support it, and because of the action of the Court 
in setting aside the verdict in favor of the defendant at the 
February term of the Corporation Court ·of the City ·of Dan-
ville, after the exception to the action of the Court by the de-
fendant; for the failure of the Court to sustain the motion 
made by the defendant tQ strike the evidence, after the com-
pletion of the plaintiff"s evidence and for the failure of the 
Court to sustain the motion to strike out the evidence after 
completion of all the evidence, and also because of the mis-
direction of the jury in the structions given for the plaintiff 
over the objection ·of the defendant. 
The defendant moves the Court that a verdict of the jury 
be set aside and that final judgment be entered for the de-
fendant or that a ne'v trial be a'varded. 
And the Court takes time to consider thereof. 
page 18 ~ And at another clay, to-wit: 
Corporation Court of Danville ·on 1\fonday the 26th day of 
April in the year A. D. 1937. 
Harry Burns Trundle's Exor. against Monroe Hobson Mc-
Bride. 
NOTICE. 
For reasons appearing to the Court, it is ordered that the 
foregoing cause be continued till J nne Court next. 
page 19 } And now at thiA day, to-wit: 
Corporation Court of Danville on Tuesday the 29th day of 
,June in the year A. D. 1937. 
This dav came again the parties by their Attorneys, and 
the Court ~havino- n1aturelv considered said defendant's mo-
tion to set aside th~ verdict of tl1e jury rendered in this cause 
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and to enter final judgn1ent in his favor or grant him a new 
trial, for the reasons set f.o.rth in a written memorandum 
filed in the papers of this cause and ma:de a part thereof, doth 
overrule the same. 
Therefore it is considered by the Court that the plaintiff 
recover against the said defendant Seven Thousand Five 
Hundred Dollars, ( $7 ,500.00-( $5,000.00) to defendant's 
widow, Ella Redd Arrington Trundle and _ $2,500.00 to his 
daughter, Anne Dillard Trundle), the damages by the jurors 
in their verdict ascertained, with interest thereon at six per 
cent per annum from the 15th day of June, 1937, till paid, 
and its costs by it about its Notice in this behalf expended. 
To which action of the Court in overruling the defendant's 
motion to set aside the verdict of the jury and entering final 
judgment for the plaintiff, the said defendant by counsel ex-
cepts; and the defendant intimating to the Court its intention 
to apply to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas to the aforesaid judgment; it 
is ordered that execution thereof be suspended until Sept. 
7th, 1937, upon the defendant or someone for him entering 
into a suspending bond with approved security in the penalty 
of $8,000.00 payable ancl conditional according to law. 
page 20 ~ WRITTEN OPINION OF JUDGE HENRY C. 
LEIGH. 
Re : J\Iotion to set aside verdict. 
The evidence, considered in the light most favorable to the 
plaintiff, 'varranted tl1e ju1~y in finding: 
That defendant was struck by defendant's automobile at 
an intersection, where he had th~ riA·ht-of-way. 
That defendant was passing a moving vehicle at an inte~­
section; and that he gave no signal by sounding his horn of 
his ilitP.nt to do so. · 
That defendant turned to his left to pass this· moving ve-
hicle; and that 'vhen be m_ade the turn he was too close to the 
rear of it to enahle him to keep a proper lookout along the 
rig-ht half of the street in front of him. 
That decedent was struck bv the left-hand side of the front 
of defendant's automobile. · · · 
That decedent was struck a short distance to the left of 
the center of the street-from two to five feet. 
That decedent got off of a bus at the downtown right-hand 
corner of ~Iain Street and Che!?tnnt Place; crossed Chestnut 
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Place ; walked up Main .Street, and at or near the space where 
the sidewalk lines along the easterly side of Chestnut Street 
projected, would intersect the northerly side of Main Street, 
undertook to cross }.fain Street in front of a slowly moving 
vehicle, and in close proximity thereto. 
That defendant sto-pped on the right-hand side of Main 
Street just below the do,vntown corner of Main Street and 
Chestnut Place for a street car to discharge passengers; 
passed the street car to its right ; then turned to the left to pass 
the large vehicle going up ~fain Street. That this vehicle 
obscured defendant's view, as well as that of plaintiff's de-
cedent, who crossed in front of it. 
page 21 ~ That defendant knew that the bus on which de-
cedent was a pasenger, had stopped at the dQwn-
town corner of Main Street and Chestnut Place to discharge 
passengers. 
That defendant w·as a resident of Danville and familiar 
with all of the physical surroundings at and nea:r the. place of 
the accident. 
That at the time of the accident traffic was heavy; it was 
dark, rainy and misty, and visibility 'vas poor. 
That defendant was traveling at a reasonable rate of speed, 
and brought his car to an almost immediate stop upon strik-
ing decedent. 
The evidence being sufficient to establish defendant's neg-
ligence, it remains to be determined 'vhether decedent was 
g-uilty of negligence which was a contributing proximate cause 
of his death. . 
Negligence is not presumed. Until it appears to the con-
trfl.ry from the evidence before the jury, the presumption is 
that decedent· exercised ordinarv care. If the evidence fails 
to sho";. a factual situation inconsistent with the performance 
of his duty in that respect, the jury's finding that decedent 
was not negligent is justified. 
Although the evidence points strongly to the probability 
that decedent was neg·ligent, this is not enough, for the jury 
with9ut di'sregarding any fact establish beyond dispute, could 
have reached any of the following conclusions: 
That defendant before leaving the eurb, at a point where 
' his vi~w down the street was unobstructed by the truck, looked 
to his left and saw ·de?fendant's automobile following the 
slowly moving truck or van in such a manner as to induce a 
reasonable belief in bis mirid that it 'vould not under take to 
· · pass the truck at an intersection. . 
page 22 ~ That, although, defendant's view down the street 
was obRcured by the slowly moving vehicle which 
he went in front of, that when he reached a point in the street, 
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where his view to the left became clear, he saw defendant's 
automobile, and reasonably believed that he could cross to a 
point of safety, considering the speed at 'vhich defendant 
was traveling-, and in reliance upon an apparent ability on 
defendant's part to afford him the rig-ht-of-way. · 
That before attempting to cross in front of defendant's 
car he saw it in such position with reference to the vehicle 
preceding it, that he reasonably thought that defendant would 
stay on the right-hand side of the street, and that relying upon 
this assumption his lookout and conduct in attempting to 
crQss was reasonably prudent. 
If the facts proven did not compel the jury to conclude that 
decedent failed to· keep a reasonably careful lookout and to 
exercise reasonable care for his own safety in the light of 
what a proper lookout disclosed, the Court cannot find to the 
contrary, and hold that he was negligent as a matter of la,v. 
My conclusion is to overrule defendant's motion and enter 
judgment upon the jury's verdict. 
6/28/37. 
HENRY C. LEIGH, 
Judge. 
page 23 ~ NOTICE OF .A.PPLICATION FOR CERTIFI-
CATES OF EXCEPTION. 
To the First National Bank of Danville, Executor of the es-
tate of Harry Burns Trundle, deceased.; 
Please take notice that on July 31, 1937, a.t 1():00 A. :M., 
o'clock, I shall present to Judge H. C. Leigh of the Corpora-
tion Court of the City of Danville, at his office, certificates of 
exceptions in the above mentioned case. 
Given under my hand July 30, 1937. 
~iONROE HOBSON J\1:cBRIDE, 
By AIJ.(E·N, SAN·F'ORD & JOHNSON, 
Counsel. 
Legal service of the above notice is hereby accepted. 
THE FIRST NATIONAL BANK OF DANVILLE, 
Executor of the estate of Harry Burns Trundle, 
deceased. 
By l\fALCOI,l\i J(. IIAR.RIS, 
Atty. 
M. H. Me~ rid~ v. F~r~t 1i p.tion~l Bnnk of Danville 4:5 
. . - - - . . . . ~ 
p~g~ ~4 } H~r,ry J3urns 'frp.n(.Jle'~ Executor, 
'1). 
Mo~rQ~ Hobso:p. Mc:Sride~ 
CERT~FIOATE OF EXCEJ>TION NO. 1. 
The following instructions gTanted at the request of t4~ 
plaintiff and o:f the defendant ·respectively, as hereinafter 
denoted, are all of the instructions that were granted at the 
trial of this case. 
NO. 1-GRANTED .A.T TH~ REQUEST OF THE PLAIN-
TIFF. 
'_'The court instructs t}le jury that a person driving EPt auto:-
mobile which injuries another person may not be gUilty of a 
crin1inal offen~e, such as assault or manslaughter, but may 
nevertheless be liable in damages for negligence, because the 
law requires an intentional injury, or injury resulting fro~ 
- a reckless disregard of the rights of others, to make a person 
guilty of such criminal offense, whereas, liability for dam-
;:tges for negligence is based upon failure to use such care as 
an ordinarily prudent person would use under similar circum-
stances. 
The court further tells the jury that in considering· the 
statements alleged to have been made after the accident, by 
J\ir. Trundle, the 'vhole o.f 1\fr. ':rrun~le's statements are to 
be considered, and the circumstances under which made, and 
it is for the jury to determine 'vhat statements were actually 
n1ade, and the import and effect thereof, with reference to 
the negligence or ~bsence of negligence on the part of the 
defendant. None of the alleged statements claimed by either 
party to have been made liy J\fr. Trundle constitute a release 
and discharg·e of the cause of action hore asserted by The 
First Nation&l Bank o.f Danville as Executor of Harry Burns 
Trundle, but are to he considered by the jury along 
page 25 ~ with the oth<?r evidence in determining whether de-
fendant was neg·lig-ent and 1\fr. Trundle was guilty 
of contributory negligence.'' 
NO. 2 GRANTED AT THE REQlJEST OF' THE PL ... L\.IN-
TIFF. 
''The Court instructs the jury that the Statute. of Virginia 
so defines the point at vd1ich Cl1estnut Street n1ns into Main 
Street, thB;t same is an intersection, and the law provides that 
the driver of an aut01nobile shall not pass any other vehicle 
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proceeding in the same direction at an intersection, unless 
permitted so to do by Traffic or Poliee Officer; and if the jury 
finds from the evidence that defendant at the time he ran 
into plaintiff's decedent was attempting to pass another ve-
• hicle then proceeding in the same direction while in said in-· 
tersection, said defendant was guilty of neg·ligence as a mat-
ter of law~'' 
NO. 3 GR.ANTED AT THE REQlTE.ST OF THE PLAIN-
TIFF. 
· ''The Court further instructs the jury that a pedestrian in 
crossing a city street;·at an intersection where motor vehicles 
of all kinds are frequently passing~ does not assume the whole 
risk incident to crossing, but must use such care as a person 
of ordinary prudence would use under like circumstances. 
If the pedestrian exercise ordinary care in entering and 
crossing- the intersection, and is in a position in the street 
where he has the right-of-way, such pedestrian is not required 
to be continuously looking and listening to ascertain if auto-
mobiles are approaching·, and in making the entire crossing 
is only required to use such cure as a person of ordinary pru-
dence would use not to expose hhnself to danger.'' 
NO. 4 GRANTED AT TI-IE REQUEST OF THE PLAIN-
TIFF. · 
''The Court further instructs the jury that if they believe 
from the evidence that plaintiff's decedent had entered the 
intersection and 'vas crossing ~1ain Street prior to the time 
the defendant entered the intersection, as defined in another 
instruction, and that the defendant saw or in the exercise of 
-ordin~ry care should have seen plaintiff's decedent, 
page 26 }- then it was defendant's duty to use ordinary care 
to change his course, slo'v down, or come to a com-
plete stop if necessary, and permit plaintiff's decedent to 
safely and expeditiously negotiate the crossing." 
NO. 5 GRANTED· AT THE REQUEST OF THE· PLAIN-
TIFF. 
''The Court further instructs the jury that if they believe 
from a preponderance of the evicl~nce that 1fcBride failed 
to exercise ordinary care to keep a lookout as he approached 
the intersection, and that ~uch failure on his part was the 
proximate cause of his striking Harry Burns Trundle, and 
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that Trundle was then using ordinary care for his own safety, 
then the jury shall find for the plaintiff. 
NO. 6 GRANTED AT THE REQUEST OF THE PLAIN-
TIF1F. 
''The Court instructs the jury that as to the contributory 
negligence .claimed by the defendant, on the part of Harry 
Burns Trundle, the burden rests upon the defendant to prove 
such contributory negligence by a gTeater weight of the evi-
dence. 
NO. 7 GRANTED AT THE REQUEST OF THE PLAIN-
TIFF. 
The Court instructs the jury that it is a violation of the 
Law of Virginia for the driver of a car to pass another v.ehicle 
proceeding in the same direction at an intersection; to do 
so is negligence as a matter of Law. It is the duty of a driver 
of a. car at all times to use ordinary care to keep a lookout 
so as not to injure others using the streets. 
Ordinary care is such as a porgon of ordinary prudence 
would use considering the traffic, visibility and all other con-
ditions existing at the time. 
The vioiation of any one of these duties is negligence as a 
n1atter of Law. A pedestrian attempting to cross a street is 
'required by Law to use ordinary care for his own safety, un-
der all of the circumstances. 
I>age 27 ~ If the jury believe from the preponderance of 
the evidence that ~IcBricle -violated any one or 
more of these laws, and as a proxhnate result thereof Trundle 
was struck while ·using ordinary care under the conditions 
then existing· for his own safety, then the jury should find for 
t11e plaintiff, Trundle's executor, and fix the damages at such 
amount as to them seems fair and just, not to exceed $10z-
OOO.OO the amount sued for. 
NO.8 G-RANTED AT THE REQUEST OF THE PLAIN-
TIFF. 
''The Court instructs the jury if they find for the plaintiff 
in this action they may award such damages as to them may 
seem fair and just, not to exceed $10,000.00, and may direct in 
what pr-oportion such damages shnll be distributed to the 
surviving widow and three children of the decedent, and 
as between such 'vidow and children, the jury shall have ob· 
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sqlute discretion as to who sh~ll reoetve the whole Q+ apy 
part of the recovery, 
A GRANTED AT THE REQU~ST OF 'rim .QEFEND~NT! 
The Court instructs the Jury that if you believe from the 
evidence in this case tha.t H. B. Trundle, tl1e plaintiff's tes-
t~te, was struck by the automobile of the defendant while the 
said :a. :a. Trundle was crossing Mai11 S,treet ill the City o·f 
Danville, Virg~inia at a point betw~ep Street inters,ectio~s, 
it was his duty in crossing said Street to keep ~ reasonable 
lookout for approaching- traffic, which had the right of 'vay, 
and if you believe he failed to look for approaching traffic, 
or after looking failed to exet:ci~e ordinary care for his safety 
and walked or stood in the street in front or in the pat~ of 
the car operated by the defendant, he, the said H. B. Trundle,. 
was guilty of negligence as a matter of law; and if you further 
believe that such negligence contributed to the injury 'vhich 
it is alleged caused his death, then you must find for the de-
fendant regardless of 'vhether you believe the defendant was 
negligent or not. 
page 28 ~ B GRANTED A.T THE REQUEST OF THE DE-
FENDANT. 
''The Court instructs the jury that if you believe from the 
evidence that the defendant, M. I-I. MQBride, was operating 
his car with ordinary care under all the circumstances and 
conditions then existing·, you should find for the defendant. 
D GRANTED AT THE REQUEST OF. THE DEFENDANT. 
~'The Court instructs the jury that if you believe from the 
evidence that both H. B. Trundle and M. H. 1\fcBride were 
guilty of negligence, and as a result of their concurring neg--
ligence the accident occurred, then the Jury is instructed 
that they should find a verdict in favor of the defendant, 
since the law does not apportion negligence nor consider de-
grees of negligence;. the plaintiff in this case being barred 
from recovery, if its testator, If. B. Trundle, was guilty o·f 
negligence in any degTec w·hich proxin1ately contributed to 
cause the accident. · 
E GRANTED AT THE REQUEST OF THE DEFENDANT. 
"The Court instructs the jury that negligence on the part 
of M. H. 1\fcBride cannot be assumed merely because H. B. 
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Trundle was hit by his car, but the burden is upon the plain-
tiff in this case to establish, by a preponderance of the evi-
dence, negligence on part of ~I. H. McBride, and that such 
negligence was the sole proximate cause of the accident and 
that death resulted therefrom to H. B. Trundle, and unless 
the evidence does establish these facts by a preponderance 
of the evidence, the jury must find a verdict in favor· of the 
defendant. 
F GRANTED AT THE REQUEST OF THE DE;FENDANT. 
The Court instructs the jury that even though you may 
believe from the evidence that M. H. McBride was guilty of 
negligence, yet if you further believe from the evidence 
that H. B. Trundle saw, or by the exercise of ordinary care 
should have seen the automobile driven by McBride 
page 29 ~ and that there was danger of a collision with it, 
in time to have avoided the collision by the exer-
cise of reasonable care for his own safety; and that he there-
after failed to use such care, and that his failure to do so 
was a proximate cause of the aooident, you should find for 
the defendant. 
G GRANTED AT TH.E REQUEST OF THE DEFEND.A.NT. 
The Court instructs the jury that if you believe from the 
evidence that the accident involved in this case 'vas an un-
avoidable one, then your verdict should be in favor of the de-
fendant. 
·H GANTED AT THE REQUEST OF THE DEFENDANT. 
The Court instructs the jury that you must consider this 
case solely upon the evidence before you and the law laid 
do'vn in the instructions of the ·Court, and you must not allow 
any sympathy you may feel for either party to influence your 
verdict. A verdict cannot be based in whole or in part upon 
conjecture, surmise, or sympathy, but must be based solely 
upon the evidence in the case and the instructions of the 
Court. · 
J GRANTED AT THE REQUEST OF TIIE DEF}ENDANT. 
''The Court instructs the jury that the defendant was un-
der no duty to anticipate, until it appeared to the contrary, 
or should have appeared to the contrary to him, in the exer-
cise of o,rdinary care in keeping a lookout, that behveen in· 
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tersections pedestrians would interfere with the orderly 
passage of traffic; and the defendant had the further right 
to assume that the plaintiff's testator, I-I. B. Trundle, would 
exercise reasonable care for his own safety, and the said 
M. H. McBride had the right to rely upon said assumption 
up to the moinent that the contrary appeared to him, or should 
have appeared to him in the exercise. of reasonable care in 
keeping a proper lookout for pedestrians and yehicles which 
might be in the street. 
page 30 ~ ~f GRANTED AT THE REQUEST OF THE 
. DEFENDANT.· 
''The ·Court instructs the jury that if you believe from the 
evidence in this case that H. B. Trundle at the time he was 
struck by the defendant's car was crossing Main Street be-
tween intersections, then you are told that the vehicle driven 
by the defendant had. the right-of-way. 
N GRANTED AT THE REQUEST OF THE DEFENDANT. 
"The Court instructs the jury that the law requires that a 
pedestrian shall cross the street only at right angles and 
not diagonally. And if you believe from the evidence that 
at the time of the accident Har11y Burns Trundle was cross-
ing the street diagonally, and that such action proximately 
contributed to the accident, he was guilty· of contributory 
negligence and you should find for the defendant. 
0 GRANTED AT THE REQUEST OF THE DEFENDANT. 
"The Cour~ instructs the jury that the mere fact that ~{r. 
Trundle was knocked down and injured by an automobile 
driven by McBride does not entitle the plaintiff to recover 
damages. The burden of proof is upon the plaintiff to prove 
by the greater weight of the evidence that Mr. Trundle's in-
juries were received as the proximate result of the negli-
gence or carelessness on the part of McBride before. they can 
find a verdict for the plaintiff, and if they believe from the 
greater·weight of the evidence that J\{r. Trundle was guilty . 
of any negligence that contributed proximately to his in-
juries they cannot find a verdict for the plaintiff. 
Teste: 
HENRY .Q. LEIGH, Judge. 
Aug. 2nd, 1937. 
M. H. McBride v. First National Bank of" Danville St 
page 31~ CERTIFICATE OF EXCEPTION NO. 2. 
Harry Burns Trundle's Executor 
v. 
Monroe· Hobson McBride. 
''The Court instructs the jury if they find for the plaintiff 
in this action they may award such damages as to them may 
seem fair and just, not exceeding $10,000.00, and may direct 
in what proportion such damages shall be distributed to the 
surviving widow and three children of the decedent, ·and as 
between such widow and children, the jury shall have abso-
lute discretion as to who shall receive the whole or any part 
of the recovery. '' 
The foregoing instruction was granted at the request of 
the plaintiff, over the objections of the defendant, objecting 
on the following grounds : 
"The same general objection~ that it is improper because 
the plaintiff is not entitled to any instructions.'' 
And the defendant excepted. 
Teste: 
HENRY .c. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 32 } CERTIFICATE OF EXCEPTION NO. 3. 
Harry Burns Trundle's :E:x.ecutor 
v. 
Monroe Hobson McBride. 
''The Court instructs the jury that it is a violation of the 
law of Virginia for the driver of a car to pass another ve-
hicle proceeding in the same direction at an intersection; to 
do so is negligence as a matter of Law. It is the duty of a 
driver of a car at all times to use ordinary care to keep a 
lookout so as not to injure others using the streets. 
Ordinary care is such as a person of ordinary prudence 
would use considering the traffic, visibility and all other con-
ditions existing at the time .. · 
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The violation of any one of these duties is negligence as 
a matter of Law. A pedestrian attempting to cross a street 
is required by the Law to use ordinary ca1·e for his own 
safety; under all of the circumstances. 
If the jury believe from tbe preponderance of the evi-
dence that McBride violated any one or more of these laws, 
and as a proximate result thereof Trundle was struck while 
using ordinary care under the conditions then existing for 
his own safety, then the jury should fi"Q.d for the plaintiff, 
Trundle's executor, and fix the damages at such amount as 
to them seems fair and just, not to exceed $10,000.00 the 
amount sued for.'' 
The foregoing instruction 'vas granted at the request of 
the plaintiff, over the objections of the defendant, objecting 
on the following ground~ : 
"We object to that instruction because there is no evidence 
that the car driven by McBride turned to the left and passccl 
any vehicle proceeding in the same direction, at or in an 
intersection. 
And the defendant excepted. 
Teste: 
HENRY C. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 33 } CERTIFICATE OF EXCEPTION NO. 4. 
Harry Burns Trundle's Executor 
v. 
~Ionroe Hobson J\.fcBride. 
"The Court instructs the jury that as to the contributory 
negligence claimed by the defendant, on the part of Harry 
Burns Trundle, the burden rests upon the defendant to prove 
such contributory negligence by a greater weig·ht of the evi-
dence.'' 
The foregoing instruction was granted at the request of 
the plaintiff, over the objections of. the defendant, objecting 
on the follo,ving grounds : _/ 
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The only objection is the· general objection- that the plain-
tiff is not entitled to any instructions, because there is not 
sufficient evidence to go to the jury on any point . 
.And the defendant excepted. 
Teste: 
HENRY C. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 34 } CERTIFICATE OF EXCEPTION NO. 5. 
Harry Burns Trundle's ·Executor 
v. 
lVIonroe Hobson 1\icBride. 
''The Court further instructs the jury that if they believe 
from a preponderance of the evidence that McBride failed to 
exercise ordinary care to keep a lookout as he approached 
the intersection, and that such failure on his part was the 
proximate cause of his striking I-Iarry Burns Trundle, and 
that Trundle was then using ordinary care for his own safety, 
then the jury shall find for the plaintiff." 
The foregoing instruction was granted at the request of 
the plaintiff, •over the objections of the defendant, upon the 
following grounds : 
"The only objection is the general objection that the plain-
tiff is not entitled to any instructions, because there is not 
sufficient evidence to go to the jury on any point.'' 
· And the defendant excepts. 
Teste: 
HENRY .C. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 35 } CERTIFICATE OF EXCEPTION NO. 6. 
Harry Burns Trundle's Executor 
v. 
Monroe Hobson Me~ ride. 
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''The Court further instructs the jury. that if they believe 
from the evidence that plaintiff's decedent had entered the 
intersection and was crossing· Main Street prior to the time 
the defendant entered the intersection, as defined in another 
instruction, and that the defendant saw or in the exercise of 
ordinary care should have seen plaintiff's decedent, then it 
was defendant's duty to use ordinary care to change his 
course, slow down, or come to a complete stop if necessary, 
and permit plaintiff's decedent to safely and expeditiously 
negotiate the crossing·. '' 
The foregoing instruction was granted at the request of 
the plaintiff, oyer the objections o£ the defendant, objecting 
on the following grounds: 
''The same objection is true, because we don't think there 
is any evidence to show ~{r. Trundle ever entered the inter-
section prior to the time ~:t:cBride 's car reached same. Oth-
erwise, there is nothing wrong with the instruction, except 
there is no evidence on which to base it.'' 
And the defendant excepts. 
Teste: 
HENRY C. LEIGH, Judge. 
Aug. 2nd, 1937. 
pag·e 36 ~ CE~TIFICATE OF~ EXCEPTION NO. 7., 
Harry Burns Trundle's ·Executor 
'IJ. 
Monroe Hobson McBride. 
''The Court further instructs the jury that a pedestrian in 
crossing a city street, at an intersection where motor ve~ 
hicles of all kinds are frequently passing, does not assume 
the whole risk incident to crossing, but must use such care 
a a person of ordinary prudence would use under like cir-
cumstances. If the pedestrian exercises ordinary care in 
entering and crossing the intersection, and is in a position in 
the street where he has the right-of-way, such pedestrian is 
not required to l)e continuously looking and listening to as-
certain if automobiles are approaching, and in making the 
entire crossing is only required to use such care as a person 
of ordinary prudence would use not to expose himself to 
danger." 
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The foregoing instruction ·was granted at the request of 
the plaintiff, over the objections of the defendant, objecting 
on the following grounds : 
''Instruction No. 3_ is objectionable because there is no evi-
dence that J.\!Ir. Trundle had entered or was crossing the street 
at an intersection, except in violation of the law, and that if 
he was he was crossing at an intersection diagonally, which 
would present his having the rig·ht-of-way. It seems when he. 
started diagonally across, he forfeited the right-of-way. Con-
sequently, the statement that he had the right of way and 
McBride's car should yield the right-of-way is improper." 
And the defendant excepted. 
· Teste: 
HENRY C. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 37 ~ CERTIFICATE OF' .EXCEPTION NO. 8. 
Harry Burns Trundle's Executor 
v. 
1\ionroe Hobson McBride. 
''The Court instructs the jury that the .Statute of Vir-
ginia so defines the point at which Chestnut Street runs into 
Main Street, that same is an intersection, and the law pro-
vides that the driver of an automobile shall not pass any other 
vehicle proc.eeding in the same direction at an intersection, 
unless permitted so to do by Traffic or Police Officer; and 
if the jury finds from the evidence that defendant at the time 
he ran into plaintiff's decedent was attempting to pass an-
other motor vehicle then proceeding in the same direction 
while in said intersection, said defendant was guilty of neg-
ligence as a matter of law." 
The foregoing instruction was granted at the request of 
the plaintiff, over· the objections of the defendant, objecting 
on the following grounds : 
"Instruction 2 we object to, because it tells the jury as to 
the duties of the defendant and the plaintiff, as far as the 
passing of vehicles in intersections is concerned. It is our 
c~ntention that there is no evidence in the record that Mr. 
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. . 
McBride was passing any moying vehicle at or in an inter-
section, and consequently this instruction is objected to." 
And the defendant excepted. 
Teste: 
Aug. 2nd,·1937. 
HENRY C. LEIGH, Judge. 
page 38 ~ CERTIFICATE OF EXCEPTION NO. 9. 
Harry Burns Trundle's Executor 
v. 
Monroe Hobson }fcBride. 
''The court instructs the jury that a person driving an au-
tomobile which injures another person may not be guilty of-
a. criminal offense, such as assault or manslaughter, but may 
nevertheless be liable in damag·es for negligence, because the 
law requires an intentional injury, or injury resulting from 
a reckless disregard of the rights of others, to make a per-
son guilty of such criminal offenses, whereas, liability for 
damages for negligence is based upon failure to use such 
care as an ordinarily prudent person would use under sbni-
lar circumstances. 
The court further tells the jury that in considering the 
statements alleged to have been made after the accident, by 
~fr. Trundle, the whole of ~{r. Trundle's statements are to be 
considered; and the circumsta:nces under which made, and it 
is for the jury to determine what statements were actually 
made, and the import and effect thereof, with reference to 
the negligence or absence of negligence on the part of the 
defendant. None of the alleged statements claimed by either 
party to have been made by Mr. Trundle constitute a release 
and discharge of the cause of action here asserted by the First 
National Bank of Danville as Executor of Harry Burns 
Trundle, but are to be considered by the jury along with the 
other evidence in determining whether defendant 'vas negli-
gent and Mr. Trundle was guilty of contributory negligence.'' 
The foregoing instruction was granted at the request of 
the plaintiff, over the objections of the defendant, objecting· 
on the following grounds : 
page 39 ~ ·"It does not state the law correctly, and is n1is-
leading to the jury. From this instruction, the 
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jury could very easily get the impression that there can be 
no criminal violation of the traffic laws, unless the driver 
commits an intentional wrong, or drives in a reckless man-
ner, disreg~rding the rights of others, and the jury could 
further gather the impression that there is no criminal offense 
in connection with driving an automobile except manslaugh-
ter and assault. This instruction fails to take into consid- . 
eration that the driver of an automobile can be guilty of reck-
less driving and be fined for such an offense, and for driv-
ing negligently and failing to drive a car in a careful and 
prudent manner. It is the contention of the defendant that 
there is no possible theory under which this defendant could 
be held responsible in this action, unless he had violated some 
of the traffic laws of Virginia, for which he would be liable 
for some punishment. The Court's attention is called to the 
fact that it is a violation of the traffic laws of Virginia for 
a person to fail to drive in a careful and prudent manner, 
or fail to yield the right-of-way in proper cases, or to pass 
a car in an intersection. And if the jury believe from the 
evidence that ~Ir. Trundle intended to completely exonerate 
:Mr. ~fcBride from all crin1inal responsibility for the acci-
dent, it would necessarily exonerate him from all civil lia-
bility. This instruction was given by the Court at the request 
of the plaintiff over the objections of the defendant, upon 
the foregoing grounds, and the defendant excepts. 
Teste: 
Aug~ 2nd, 1937. 
I-IENRY C. LEIGH, Judge. 
page 40 ~ CERTIFCATE OF EXCEPTION NO. 10. 
Harry Burns Trundle's ·Executor 
v. 
~{onroe Hobson ~IcBride. 
The following evidence on behalf of the plaintiff and of 
the defendant, respectively, as hereinafter denoted, is all 
the evidence that was introduced on the trial of this cause at 
its second ttial held at the June, 1937, term of the Corpora· 
tion Court of the City of Danville, Virginia. 
page 41 ~ It is stipulated between counsel that the First 
National Bank of Danville, is the duly qualified 
Executor of the Estate of H. B. Trundle. 
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MRS. H. B. TRUNDLE, the witness. 
DIRECT EXAMINATION. , 
Mr. Harris: 
Q. You are Mrs. Harry Burns Trundle, the w:idow of Mr. 
Harry Burns Trundle Y 
A. Yes. 
Q. Mrs. Trundle, how old was your husband, Mr. Harry 
Burns Trundle Y 
A. Sixty-one. 
Q. Where did you and ~fr. Trundle live Y 
A. Chestnut Street. 
Q. How close to Pine? 
A. At the head of Pine on the opposite side. 
Q. How long· have you been living at that location t 
A .. About thirty years, off and on. We changed once. 
Q. What was Mr. Trundle's occupation¥. 
A. He was a newspaper man. He was President of the 
corporation of the Danville Register and Bee. 
Q. Of what did his family consist? 
A. My daughter and two sons, and me. 
Q. Your daughter lives with you¥ 
A. Yes. 
Q. Has she always lived there with you T 
A. Oh, yes. . 
Q. Has she any occupation or means of a livelihoo~ ~ 
A. No. 
Q. How old are your sons? 
page 42 ~ A. Twenty-nine and thirty-four .. 
. Q. Are either of them married? 
A. The oldest is married and has a family. The other is 
not. 
Q. The younger is not Y 
A. No. 
Q. Do they live in Danville? 
A. No, they live in the West. 
Q. Mrs. Trundle, I assume you went to the hospital as soon 
as you were notified of Mr. Trundle's injury. 
A. Yes. Dr. Miller called me. . 
Q. Mr. Trundle was there in the hospital, and he died sub-
sequently, is that correct! 
A. Yes. 
Q. How long did he live Y 
A. Just a few days. 
Q. Did he die there in the hospital? 
A. Yes. 
No cross examination. 
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MR. EDWARD W. CAMM, the witness. 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Will you give us your name and initials, please 7 
A. Edward W. Camm. ' 
Q. What are your duties, Mr. Camm ~ 
A. X-ray technician at Memorial Hospital. 
Q. Do your duties consist of making and reading X-ray 
films? 
A. Yes. 
Q. It will appear in the evidence that Mr. Harry 
page 43 ~ Burns Trundle, on the night of December 12, 1936, 
was injured 'by an automobile. Did you take any 
X-ray pictures of Mr. Trundle? 
A. Yes. 
Q. Did you read those X-ray pictures? 
A. Yes. 
Q. How long, Mr. Carom, have you been engaged in that 
profession? 
A. Approximately twenty-one years. 
Q. I take it therefore, that you can take an X-ray picture, 
and by looking at it as an expert, can determine what it shows 
with reference to a person's injury? 
A. Yes. 
Q. You have the X-ray pictures there with you! 
A. Yes. 
Q. You have examined them carefully! 
A. Yes. . 
Q. Will you tell us, Mr. Camm, what those X-ray pictures 
show as to Mr. Trundle's injury~ 
A. They show a comminuted fracture of the upper end of 
the tibia. This picture was taken through a wire splint. It 
is hard to see whether the fibia was fractured. I judge it 
is comminuted, what I meant by comminuted is that the bone 
is broken in more than one place. 
Q. In the lower leg there are two bones f 
A. Yes. 
Q. Both were broken 1 
A. Yes. 
Q. In ordinary parlance, he had a fracture of both bones 
of the left leg below the knee? 
A. Yes. 
Q. You say it was comminuted Y · 
A. Yes. 
I 
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page 44} Q. That means the bone 'Was broken in more 
than one place f 
A. Yes. 
Q. What did it show with reference to the gentleman's 
ribs and chest? 
A. We did not make a picture at that time. 
Q. Did you subsequently take one f 
A. Yes. 
Q. What did the X-ray you subsequently took show? 
A. Showed a fracture of the eighth right posterior rib, 
and a fracture of the ninth left posterior rib. 
Q. It showed a fracture of at least one rib on each side 1 
A. Yes. 
Q. Did you take an X-ray picture of his head i 
A. No. 
Q. You did not? 
.A. No. 
Q. Is it or not a fact that a person might have a serious 
injury to the head and it would not show up in a picture~ 
A. It is possible to have a fine crack in the skull. and not 
show. 
Q. If you had not a fracture but a concussion, would that 
show upY 
A. A concussion would not show up in a picture. 
No cross examination. 
~{r. Harris: 
H. S. PIERCE, the witness. 
DIRECT EXA~IINATION. 
Q. 1\{r. Pierce, will you please give your name and tell us 
, what your occupation is? 
A. H. S. Pierce is my name. I am a surveyor and ci vii 
engineer. 
Q. At the request of counsel for both sides of 
page 45 r this case, did you make for us measurements so 
as to make a map of the section of ~fain Street, 
showing Chestnut Place and Chestnut Street? 
A. Yes. 
Q. I have here on this board, ~Ir. Pierce, a map which is 
said to have been made by you, sig-ned by you, sho,ving that 
area. Did you make this map? 
A. Yes. 
Q. Does it correctly show the location of the various ob-
jects and streets at this location? 
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A. Yes. 
Q. What is the scale of this map, Mr. PierceY 
A. One inch equals ten feet. 
Q. Is that an unusually large scale, or small Y 
A. Rather large. 
Q. Now, 1\ir. Pierce, I observe your arrow points, I as-
sume to the North, is that correct¥ 
A. Yes. 
Q. And your lettering the way I have the map on here is up-
side down. That is because the lettering is straight with 
the arrow? 
·A. Yes. 
Q. If I read up the map, which way am I going with refer-
ence to 1\!Iain StreetY 
A. Toward the west. 
Q. Am I going· up or down f 
A. Up .. 
Q. If I read up, I am going up Main Street, and if I read 
down, I am coming down, is that correct? 
A. Yes. 
Q. Will you tell us, or give us some description of Main· 
Street at this point. In the first place, tell us how wide it 
is from curb to curb. 
A. From curb to curb, it is forty-six and three-
page 46 ~ hundredths feet wide. 
Q. From curb to curb Main Street is forty-six 
and three-hundredths feet wide 1 
A. Yes. 
Q. Now, what is the grade of Main Street at this pointY 
A. Well, it is a little irregular, but it will average around 
5:1;2 %- That is up this way. 
Q. Up this way? 
A. Up to the west. 
Q. 5% grade going up Main Street? 
A. Yes. 
Q. What is the nature of the surface of l\iain Streett 
A. Well, most of it is brick covered with asphalt, and in 
between the tracks it is brick. 
Q. How many street car tracks are there on Main Street~ 
A. Two street car tracks. 
Q. Between those tracks, it is just brick, not covered 7 
A. Ye~. 
Q. vVhere is the center of l\iain Street with reference to 
those street car tracks? 
A. The tracks are located in the center of the street, that 
is, right in the middle of the street there is a track on each 
side of the center. 
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Q. So a line h~f-w~y between the tracks would b~ in the 
center of Mt:iiii Street 1 
A. Yes. 
Q. Where is Chestnut Street, and at wliat point does it 
enter into ~lain Street 1 
A. ehestnut Street is the s.treet farthest tp the West, thi.s 
street here. As you look up Main Street, it ttir.ils to the left. 
Q. Whe.re does ~r. Burns .Trundle live? . .. . 
A. It~ lives dn dliesthut Street at a small house 322 feet 
frofu the center of Main Street at this point. 
Q. Is his house shown on the map? 
A. Yes. pag~ 47 ~ Q. So iliark~d 7 
A. Yes. 
Q. Where is Dr. Miller's house 1 . , 
A. Dr. Miller's house is on the right side of Main Street 
going, up, just_ before y()u get to Chestnut Place. 
Q. Is it on the cornefY 
- A. Yes, on the corn~r. 
Q. Il9w wide ~s Chestnut Pl3;ce? , . _, . 
A. Chestnut Place is from curb to curb 26.6 feet wide; Q. Where is tlie so-caiied safety zone, or piace where street 
cars and buses stop to take on or let off passengers proceed-
ing tip Main Street? . · . 
_ A. Just acros.s from Dr. Miller's house, at the corner or 
Main. Street ana Chestnut Place. . . I 
Q. Is it the lower or upper coriier of Mairi Street arid Chest-
nut Place? 
A.. 'l'he lo_wer corner. ' ' 
Q. How far is it from the upper curb line of dliestnut 
Place, measuring up l\{ain Street, to a p9itit wliere ~h~ prd=-
longation of the sidewalk of Chestnut Street would cross 
l\1:ain Street 7 _ 
A. That is ninety feet. 
Q. Who lives_in .the houf:?e after you cross Chestnut.Place, 
proce¢ding up ]\!ain Street, C;n the right~haiid side of Main 
Street goiiig· up Y . 
A. 1\irs. l\{ary E. Bqatwright. .. . 
Q. Have yoti so niarked it ori the niap Y 
4. Yes. . . Q. Who lives in the next house y 
A. rhat is the Raymo~d. HaJl residence. 
Q. Have you so marked that~ 
A. Yes. . . . 
Q. Crossing Main Street to the upp~r .c.orner of Chestnut 
Street, who lives on the upper corner of Chestnut Street and 
Main Street, going up Y 
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page 48 r A. That is the apartment house of Mrs. Mary 
W. Hagedorn. 
Q. You have so marked it on the map, hayen;t you? 
A~ Yes. 
Q. :Co:tn~ng dowri Mairi Street crossing ov:er Chestnut; what 
is the next lluildiilg you get to that the. jury Will be able to 
identifyf 
A. The Stonewall Apartment. 
Q~ Keeping on down, what d6 you get to riext Y 
A. The First .Baptist Chqrch. 
Q~ Now, Mr; Pierce, tell us if this rhap is drawn With actual 
detailed measurements made by you, and incorporated in 
this nia:P by seale 1 
A. Yes. . 
Q. You measured it and drew it to scale as it wt:is shoWn. 
on .the ground f 
A.. Yes~ 
Q. Did you actually measure the distances from bniltlihgs 
to the streets, etc. f 
A. Yes. . . .. . . .. 
Q. I mean you just didn't draw them in arid gu\3ss at them? 
A. No. . 
Q. Now, I won't encumber t.his fecor<i With a great deal 
of details, because of the fact that you have p·retty well 
marked the map. Have you undertaken to mark oi1 the map 
various distances shown by arrows y 
A. Yes.. . . 
Q. Are they correctly marked v 
A. Yes. 
Q. For example, the distance marked distanbe of Chest-
nut Stre~t from ~urb td curb, nearly at its intersection with 
Main Street. 
A. 27~16 feet. . 
Q. Likewise the other P.istahcas or figures drawn fu there 
\vitli arrows ate correct distances' 
A. Yes. . . 
Q. If the cent~r lHie of Chestnut Street were 
page 49 }- prolonged all the way across ~fain Streett aoout 
what point on the far side, on the right-:halid side 
of Main Street going up would it strike with reference to 
the residence o_f l\frs. Boatwright and the residence of Mr.· 
Rayinond HallY . · 
A. It would strike about the dividing line between the two 
mentioned lots. 
Mr. Harris: We offer this niap in evidence as ~xhibit 
Pierce No. 1. 
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CROSS EXAMINATION. 
Mr. Sanford: 
Q. Mr. Pierce, I notice on this map you have lines drawn 
across Main Street at the intersection of 1\IIain Street ancl 
Chestnut Street. What are those lines drawn for~ 
A. Right here you mean~ 
Q. No, here. 
Q. The only line I have there is this line. (Indicating on 
map.) 
Q. The two lines that I am pointing out, 'vhat do those lines 
represent? 
A. This line is the prolong·ation of the lower curb of Chest-
nut Street. 
Q. Those are imaginary lines, a1·e they not Y 
A. ;No. 
Q. There is not a cross-walk on 1\iain .Street at that point, 
is there? 
A. No. 
DR.' L. 0. CRUMPLER, the witness. 
DIRECT EXA~iiNATION. 
Mr. Harris: 
Q. Your name is Dr. L. 0. Crumpler~ 
. A. 1res, sir. 
Q. 1rou are a regular practicing physician in the City of 
DanvilleY 
A. Yes, sir. 
Q. How long, Doctor, have you been practicing 
page 50 ~ medicine in Danville? 
A. About twenty years. 
Q. On the night of December 12, 1936, the night that Mr. 
Trundle was struck by this automobile, at approximately six 
o'clock where were you, Doctor? 
A. I was right there at the corner sitting still in my car. 
Q. Right there at the corner? 
A. 1[ es, at Chestnut and 1\iain Streets. 
Q. Where had you come from 1 
A. Community Hospital. 
Q. Where is the Community Ilospital with reference to 
]\fain Street at this point right here? 
A. It is way out on West 1\Iain. 
Q. Just keep on West? _ 
A. Yes, toward Schoolfield. 
Q. In other words, you keep on out 1\Iain Street, and you 
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would finally come to West Main Street, and then on out to 
the Community Hospital? 
A. Yes. 
Q. You had been there, I assume, on professional duties f 
A. Yes. 
Q. What sort of night was itt 
A. Rainy. 
Q. Visibility good or bad? 
A. Bad. 
Q. Was it dark? 
A. Yes, it 'vas dark at that time. 
Q. Which way did you proceed after you left Community 
liospital? 
A. Downtown. 
Q. So if I refer to this map and the map reads down, you 
were coming downtown on the right-hand side of Main Street, 
is that correct? 
A. Yes, sir. 
page 51 ~ Q. Now, you say at the time ~{r. Trundle was 
struck, you were right there at the place where 
he was struck. Can you tell by indicating your position at 
the place, just where your car was? 
A. Yes, my car 'vas sitting going downtown on the right-
hand side of 1\fain Street, right at the corner of ·Chestnut, 
where Chestnut interRects l\!ain. 
Q. Now, would that be the upper corner of Chestnut Street 
going up, or the first corner you got to? 
A. The first corner I got to going downtown. 
Q. It was then approximately in front of the residence 
of 1\!rs. I-Iag·edorn ¥ 
· A. Yes, a little bit belo·w the front of the house, almost 
at the corner. 
Q. It was near the upper corner of Chestnut Street and 
1\fain Street, as you proceed up 1\IIa.in Street, and the first 
corner you get to as you come down 1\IIain StreetY 
A. That is right, sir. 
Q. Who, Doctor, 'vas in the car with you 1 
A. l\Hss Ragland. 
Q. How did she happen to be in your car? 
A. Well, when I came out of the Community Hospital, my 
car was across the street headed downtown. She was stand-
ing in the rain, and I told her I would be glad to take her 
downtown as far as I went. 
Q. Did you know l\Hss Ragland 7 
A. I knew who she 'vas. 
Q. Was her father a patient in the hospital at that time? 
A. Yes, she told 1ne she had been to see her father. 
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Q. As you came qn downtown, when you got to the point 
here in front of 1\-Irs. Hagedorn's residence, you say you 
stopped your car right before you got quite into the inter-
section Y 
· A. Yes. 
Q. What 'vas the occasion of your stopping! 
A. Beeause it was raining and the visibility was 
page 52 ~ very bad, and a line of cars were coming up the 
right-hand side of the street, the opposite side 
from me going· up ~fain Street. There was also a car in 
Chestnut Street that looked like it might be coming out into 
Main Street. The light were on, and I could see the reflec-
tion from the lights. I didn't know whether any cars going 
up Main Street were going to cut across into Chestnut Street 
or not, or whether the car was coming out, and I stopped 
to see if the traffic 'vas clear before proceeding downtown. 
Q. Was the street light there close to you 7 
A. Yes. 
Q. Regular electric light that lights ~fain Street? 
A. Yes. · 
Q. The lights of your car were shining down Main Street! 
A. Yes. 
Q. The light of the car in ·Chestnut Street was shining 
across that wayY 
A. Yes. 
Q. Tell us what you saw with reference to the accident? 
A. After I looked up Chestnut Street, and back across Main 
Street to ascertain whether it was safe to go ahead, just as 
I looked back down lVIain Street, J\1:r. Trundle was right in 
front of a car that was coming sort of diagonally across the 
street in this 'vay, hut comin~· around the line of traffic, either 
to go in Chestnut or up Ma1n, in other words, to get 'by. 
Q. Did it strike J\{r. Trundle 7 
A. Yes. 
Q. What part of the car struck him? 
A. The bumper. 
Q. With reference to the front .of the car, was it near the 
center, the right-hand side or left-hand side' 
A. Left-hand side. 
Q. The car·was going up Main Street and cut from the line 
of traffic! 
A. Yes. 
page 53 ~ Q. Where was it with reference to the center of 
the street? . 
A. Almost up to the center of the street, a line drawn 
through Chestnut Street where it would bisect Chestnut 
Street. 
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Q. Where was it with reference to the center of Main Street? 
A. It was almost in the center of the street, almost the 
center of Chestnut Street, but in the right car track on my 
side of the street going downtown. 
Q. It was in the car track on your side of the street going 
downtown¥ 
A. That is right. 
Q. It would be the left-hand car track going uptown Y 
A. That is right. 
Q. When this car struck Mr. Trundle, could you describe 
to the jury just what you saw? 
A. When the car struck him, just as I looked up, a second 
before it hit him, it hit him about the knees, knocked his feet 
out from under him. He was going across this way into 
Chestnut Street, apparently as if coming toward the corner 
where I was parked. He was struck at the knees, knocked 
. his f~et out, whirled him around, and his head struck the 
pavement. 
Q. Where would you figure his head hit the pavement? 
A. His head hit the pavement nearer the rail closest to my 
left-hand side, the rail nearest to my car. 
Q. Near to the rail nearest to your car, which would be 
the right-hand nearest rail going downtown, and the farthest 
left-hand rail going uptown Y 
A. That is right. 
Q. Doctor, from what you saw, did his head hit with any 
particular force f 
A. Yes, more than any other place. 
Q. What makes you think that? 
A. Because .when this car hit him and he lost his balance, 
his feet went up the street, and his head hit first. He grabbed 
his. head first, and I thought that was the point he was most 
seriously injured. I thought it hit harder there 
page 54 } than anywhere else. 
Q. Now, it has been shown by Mr. Camm here 
that certain X-ray pictures were taken. Did you examine 
those X-ray pictures? 
A. Yes. . 
Q. As a physician, Doctor, of long experience, I assume 
you have treated many injuries of this nature, and other in-
juries caused by various things, have you not Y 
A. Yes. 
Q. Could you tell us in your opinion how he happened to 
get those ribs broken~ ' 
A. The only way he could have gotten a fracture of the 
ribs was the terriffic impact of his body falling down against 
the pavement. 
68 Supreme Court of Appeals of Virginia. 
Q. Considering the injury as shown by the X-ray plates, 
which do you consider the most serious injury Y 
A. The injury to his chest. 
Q. Did you see him subsequently in the hospital ·from time 
to time? 
A. I saw him several days after that in consultation. 
Q. The evidence here shows that he died a few days later .. 
What was the causeY 
A. Traumatic pneumonia. 
Q. That was caused by what¥ 
A. The force of the blow and the shock. 
Q. With reference to the head injury, ].~Ir. Camm has al-
ready testified that he took no X-ray plate of his head, but 
that the injury would not have shown if they had. Can you 
tell us from your experience and knowledge of things of this 
sort when there is an injury to head, if it had taken place 
from the blow you saw him receive, would it have dev~loped. 
so it would be obvious to people T 
A. Unless he had a severe, crushing blow on the head, i~ 
could have occurred at any time within the next twenty-four 
or forty-eight hours, because you can have a severe· brain 
injury without the fracture of the skull itself, such as lacera-
tion, concussion or contusion of the brain. 
Q. When would that be likely to show up·? 
page 55 ~ A. If you start getting pressure, if you hav~ 
laceration, there is no change in the blood pres-
sure or pulse rate, but if you have a contusion, bleeding of 
the brain, it will show up early. It may show up forty-eight 
or seventy-two hours later. 
Q. How long, in your opinion, if a man had a brain injury 
that wasn't obvious, would it take to show up so you could 
tell something was the matter with him? 
A. It may occur sometimes as late as two or three weeks, 
because in that length of time, be might have a scar tissue 
that would involve the nerve supply to the arm, or the face, 
or the eye, or whatever area it happened to involve. 
Q. What I am trying to get at is, a person 1night have what 
might later prove to be a very serious l1ead injury, and it 
might not show up in twelve or fourteen hours. 
A. That is true, yes, sir. 
CROSS EXAl\fiNATION. 
J\{r. Aiken : 
Q. Doctor, would you kindly come over here by this map, 
please. Doctor, you understand the different streets sho·wn 
on the map. This is 1\1ain Street here, and going up the map 
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is going up Main Street, and this is ;Chestnut Street over 
here. and here is Chestnut Place. There is Dr. Miller's resi-
dence t1lere. Now, can you tell us on that map please about 
where you stopped your car when you observed these cars. 
A. Right there, just before you get to the corner. 
Q. Headed down this way 7 
A. Yes. 
Q. Where was Mr. Trundle when you first saw him Y 
A. He was about the middle of the street, along here, right 
in front of the car. 
Q. You saw him before he was struck? 
A. Just a second before. 
Q. Just walking along before he was struck! 
page 56 } A. Yes. 
Q. Which direction was he going 7 
A. Headed acrQss here toward the corner. 
Q. Headed diagonally 7 
A. Yes. 
Q. Coming from over here Y 
A. Evidently. 
Q. Coming diagonally approaching you Y 
A. Yes. 
Q. He was walking across the street in a diagonal direc-
tion? 
A. I am certain of that, yes. 
Q. Where was Mr. McBride's car when you first noticed 
it? 
A. Almost against 1\'Ir. Trundle, coming in here on this 
track, right in here. 
Q. Mr. McBride's car passed no other car in that inter-
section, did it Y 
A. On this side, it did, because there was a string of cars 
going up, a whole string as far as you could see. 
Q. Did he pass any car between this line here and where 
,he hit Mr. Trundle? 
A. He was bound to start around some to get out of the 
line of traffic. 
Q. Did you see him run past any carY 
A. No, when I saw the car, it was coming right across 
here. 
Q. It didn't pass any car that you saw1 
A. No. 
Q. How fast was he going? 
A. His car stopped almost suddenly. 
Q. Almost in its tracks 7 
A. Yes. · 
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Q. Did he appear to be alert in the handling of the carY 
A. He got out of the car 1·ight then, and had it under con-
trol. 
Q. How far did he go after hitting Mr. Trundle? 
A. About one foot. 
page 57 ~ Q. He was necessarily going slow Y 
A. He couldn't have been going· yery fast. 
Q. Where was the car when it struck him¥ 
A. Almost the center of this line that comes out here, right 
in here. 
Q. Will you put a dot where you think it was Y 
A. Yes, about here. 
Q. Were you 'vatching Mr. Trundle at the time he was 
struck? . , 
A. I happened to look up a second before he was struck. 
Q. Did you keep your eyes on him until he was struck Y 
A. It happened just like I am looking at you, he was hit 
like that. 
Q. Was his face toward the left, or str~ight toward you Y 
A. His face wasn't toward me. He was coming at this 
angle here. 
Q. Apparently he didn ''t see Mr. 1\{cBride 's carY 
A. I couldn't say. 
Q. It didn't look like he did ·v 
A. No. 
Q. Wasn't he looking in the general direction he was walk-
ing¥ 
A. He was aiming to go in the direction he was walking. 
Q. Didn't he have his head turned toward this corner 
here? 
A .. I didn't notice 'vhich way his head was turned. 
Q. How did you know it 'vas Mr. Trundle? 
A. I didn't until the next morning. 
Q. So far as you could tell, his head was in the direction 
he was going? ~ 
A. Yes, in the direction he was walking. 
Q. How long did you stay there? 
A. A minute or two. 
Q. Did you stay there as much as two minutes Y 
A. Possibly, certainly not any longer. 
Q. There was so much traffic coming up the street, you 
couldn't get across there Y 
A. I didn't know whether some car was going 
page 58 ~ to cut across there, or the one was coming ?ut here, 
. going this way or that, I couldn't tell wh1ch. 
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RE-DIREOT EXAMINATION. 
Mr. Harris: 
Q. I neg·lected to ask you what you did after you saw Mr. 
Trundle struck as you have described. What did you then 
dof 
A. As soon as I saw I could do it, almost immediately, I 
pulled down in front of the Stonewall Apartment. I got out 
of my car and started back to see if I could be of help. Just 
as I started back, Mr. McBride, or someone had picked him 
up and the car started to move off. 
Q. What did you then do? 
A. I got in my car and went' on downtown. 
Q. You drifted across Chestnut Street and parked your 
ear, then got out to see if you could be of any assistance? 
A. Yes. · · 
Q. Because you saw the car start to move, you went on f 
A. Yes. 
Q. Do you recall at any time whether you had the impres-
sion that a car was coming down Main Street behind you? 
Did you see the impression of lights behind you? 
A. There were cars behind me all right. · 
RE-CROSS EXAMINATION. 
Mr. Aiken: 
Q. You say you stopped, then 'vatched them help Mr. 
Trundle in the car, and saw it move off? 
A. No, I didn't see them help him in the car. They did 
that while I was finding a place to park. 
Q. When you looked back, what was the situation Y 
A. He was already in the car, and the car started to move 
off. 
Q. Did you see the car turn in Chestnut StreetY 
.A. No, I didn't. 
page 59} LOUIS NORBURN, the witness. 
DIRE-CT EXAMINATION. 
Mr. Harris: 
Q. Your name is Mr. Louis Nor burn? 
A. Yes. 
Q. Are you engaged in the insurance business? 
A. Life insurance. 
Q. Have you the American Mortality Table, showing the 
expectancy of a person, that is, what the American Mortality 
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Table shows with reference to a man sixty-one years old, 
how long he may be expected to live. 
A. You have reference to the American Experience 
Table. 
Q. That j.s what insurance companies use! 
A. Insurance companies use the Am.erica;n Experience 
Table and others, too. 
Q. What does it show 7 
A. It shows the expectation of life, which means the av-
erage for his lifetime, according to that table, is 13.47 years. 
Q. So that in rough figures, it is "thirteen and a half years~ 
A .. Yes. · 
No cross examination. 
MR. ANDREW FARLEY, the witness. 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Your name is Andrew Farleyf 
A. Yes. · 
Q. What position do you hold with the Register Publishi:pg 
Company? 
A. At the time of ~{r. Trundle's death, I was his assist-
ant. 
Q. How long had you been working with Mr. Trundle 1 
A. Over twenty years, Mr. Harris. 
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in a different room from him Y 
A. I was right there with him. 
Q. Can you tell us whether or not on the day Mr. Trundle 
was injured, December 12th, he worked on that day 1 
A. Yes. 
Q. Appeared to be in his usual health? 
A. Yes. 
Q. ~nat time was it customary for him to leave the office 
to go home to supper Y 
A. About 5:30. 
Q. What were ~1:r. · Trundle's duties? 
A. Mr. Trundle was President and Treasurer of the Com-
pany, and General Manager. 
Q. Did ·he also write anything? 
A. He conducted a column on the· editorial page, ''Scoop's 
Column''. 
Q. Did he write for other people and n1ake some money 
in that way, with his writings? 
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A. He had won some contests and prizes for writing. 
Q. Mr. Farley, from your books and records, and from 
your knowledge of Mr.· Trundle's work over there, can you 
tell us his approximate earnings for the past few years? 
A. His earnings for '36 were $5,500.00, the same for '35, 
and about $5,000.00 in '34. 
Q. For the last three years, his earnings have averaged 
better than $5,000.00 Y 
A. Yes. 
Q. From your know ledge of the' business and Mr. Trundle, 
was there any reason to assume if he had lived, he would 
not have been able to have earned the same amount in years 
to come¥ 
.A. He would be there no'v if he were here. 
Q. lie would be earning a similar amount, at least¥ 
A. At least, yes, sir. 
page 61 r Q. Mr. Farley, did those earnings come from 
Mr. Trundle's own individual work, his own in-
dividual, services Y I mean by that, 'vas it paid to him for 
work he did, or because of any interest in the paperY 
A. The work he did. Mr. James owned the paper. 
Q. Did he haye any interest in it that paid him anything? 
A. No. 
Q. Do you know about what time he left the office on the 
afternoon he 'vas hurt' 
A. My desk 'vas next to him. He said ''I will see you about 
7 o'clock". Saturday night he always came back to the of-
fice. We kept the office open until 9. That was around 5 :30. 
Q. He told you he would see you about 7 o'clock¥ 
A. Yes. 
No cross examination. 
L. 1{. FERGUSON, the witness. 
DIRECT EXA.i\1INATION. 
Mr. Harris: 
Q. Will you tell us your initials, please f 
A. L. K. Ferguson. 
Q. What is your position over at the Register? 
.A. Foreman of the Bee. 
Q. How long have you known Mr. Trundle~ 
A. I have been there twenty-five years this fall, and he 
was there when I went to 'vork. · 
Q. You have known him at least twenty-five years¥ 
A. Yes. 
74 Supreme Court of Appeals of Virgini~ 
Q. Did you see Mr. Trundle the night he was injured 7 
A. Yes. 
page 62 ~ Q. Where did you see him, Mr. Ferguson? 
A. He got on the bus at the corner of Union 
and Main. 
Q. Make it clear to the jury, please, he got on the bus, 
not the street carY · 
A. The bus. 
Q. The thing that runs without a trolley! 
A. Yes. · 
Q. Where were you sitting? 
A. I got on the bus at the corner of Market and Main. I 
was about four seats back in the bus. 
Q. Did you speak to Mr. Trundle? 
A. Yes. 
Q. He spoke to you, of course Y 
A. Yes. 
Q. Then the bus you were on proceeded in what direction Y 
A. Up Main. 
Q. What sort of night was it? 
A. ~fisty rain, bad night for visibility. 
Q. About what time was it? 
A. Between 5:30 and 6 o'clock. 
Q. Was it dark? 
A. Yes. 
Q. Where did Mr. Trundle get off? 
~. At Chestnut Place, in front of Dr. Miller's home. 
Q. Did he say anything· to you, or wave to you? 
A. I don't recall whether he did or not. 
Q. You are sure he got off the bus there Y 
A. Yes. 
Q. That was the usual bus stop, in front of Dr. <MJller's? 
A. Yes. 
Q. Do you recall whether· he·was carrying on a 
page 63 ~ conversation with anyone or not? 
A. Mr. Lea, who works .at the First National 
Bank, was sitting next to him, and they carried on a conver-
sation practically the whole time Mr. Trundle was on the bus. 
Q. How far up the road were you goingT 
A. I went. on up to Marshall Terrace, where I live. 
Q. On up Main Street 7 
A. Yes. 
Q. After 1\{r. Trundle g·ot off the bus, did you see him 
any more? · 
A. I didn't know about the accident until the next morning 
when I read it in the paper. 
Q. You just went on up the Street? 
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A. Yes. 
No cross examination. 
MISS DANDRIDGE RAGLAND, the witness. 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Your name is Miss Dandridge Ragland? 
A. Yes. . 
Q. What is your occupation? 
A. School teacher. 
Q. Your· father is whom Y 
A. P. G. Ragl~nd. 
Q. The Commissioner of Revenue here Y 
A. Yes. 
Q. Miss Ragland, on December 12th, 1936, on a Saturday, 
was your father a patient in Community Hospital Y 
A. Yes. 
Q. Were you up there around six o'clock? 
A. I went to see my father. . ~, 
Q. Up at the Community Hospital? 
page 64 } A. Yes. 
Q. Dr. Crumpler testified that you were riding 
down the street with him. Where did you get in Dr. Crump-
ler's car, and what were the circumstances? 
··A. I 'vas waiting for the street car at the stop right in front 
of the hospital. 
Q. What sort of night was it? 
A. He came out of the hospital. 




Q. Where were you going? _ 
A. I was going down to Peyt Hatcher's to get a plug of 
tobacco for my father. 
Q. Did Dr. Crumpler ask you if he could give you a lift 
downtown? 
A. Yes. 
Q. You got in the carY 
A. Yes. 
Q. You proceeded down West Main and on down Main 
StreetY 
A. Yes. 
Q. When you got down near Chestnut Street, which is the 
' 
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street coming into Main on the right-hand side, what did Dr. 
Crumpler do? -
A. When I was asked the question the first time, I didn't 
remember. After I thought about it, I did remember. 
Q. What did he do? · 
A. He stopped. I didn't recall it the first time. He stopped 
just before he got to Chestnut Street. I didn't remember 
that the first time. 
Q. Did you see some man struck by an automobile there' 
A. Yes. 
Q. Could you tell us, :Miss Ragland, where the 
page 65 ~ man was? 
A. I think it was Between Mr. Hall's and 1\!Irs. 
Boatwright's. As near as I remember, it was the dividing 
line. 
Q. Between 1\{r. Hall's and 1\{rs. Boatwright's Y 
A. Yes. 
Q. Was the man in 1\!Iain Street? 
A. Yes. 
Q. Where would you say he was with reference to the cen-
ter of the street Y 
A. Near the left hand car track, near the extreme left hand 
going up the street. We were coming· down the street. As 
the map appears there, the extreme left-hand side. 
Q. That would be the track nearest to you? 
A. Yes. 
Q. Did you kno'v who the man was who was struck? 
A. No. 
Q. What did Dr. ~Crumpler do then? 
A. He drove down in front of the Church, and 'vent back to 
offer his assistance. 
Q. Did you see anything more of it after that? 
A. I saw nothing after that. 
Q. You went downtown, completed your errand, _and went 
back to the hospital? 
A. I got the toba~co. 
CROSS EXA~IINATION, OF MISS R.AGLAND. 
By Mr. Aiken: 
Q. You say Dr. Crumpler went up there and offered his 
assistance? 
. A. Yes, he did. 
Q. Did he p;o up to 'vhere the car was? 
A. W11ere 1\Ir. Trundle was hit, yes. 
Q. He went up there to him~ 
A.-Yes. · 
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Q. And left you in the car 7 
page 66 ~ A. He stopped the car in front of the Church, 
and went back up the street to Chestnut Street. 
Q. Dr. Crumpler went all the way back up there to where 
he was picked up? 
A. Yes, to offer his assistance. 
Q. Do you have any idea how far it was from where you 
were sitting in the car 7 
A. T.he distance from the church up to Chestnut Street, I 
would say, I don't kno'v anything about the number of feet, 
maybe fifty or seventy-five feet. 
Q. Did you see Dr. Crumpler up there where they were 
picking Mr. Trundle up 0/ 
A. No, I didn't look back after that. 
Q. Did you see the car drive off? 
A. Yes. 
Q . .About how long do you think Dr. Crumpler was gone 
from the car 7 
A. I don't remember. 
Q. Do you remember testifying here in February? I be-
lieve you did, didn't you? 
A. Yes. 
Q. Do you remember I asked you this question: ''Had you 
and Dr. Crumpler passed by ·Chestnut Street before it hap-
pened or not?" And your ans,ver 'vas "I don't know". That 
is what you said, isn't it? 
A. I didn't remember then that we stopped .at Chestnut 
S~e~. . 
Q. Didn't remember it in February? 
A. No. 
Q. How is it that you recollection is better in June, than 
it was in February? ' 
.A. When you sun1moned me, I had to stop ·what I was do-
ing in the middle of classes, and immediately g·et a substitute. 
I didn't have time to think, because it hadn't occurred to me 
since it happened, it was all on the spur of the moment. When 
I stopped to think, I readily remembered. 
Q. Your memory is better no'v then it was a couple of 
months after it happened. It has been six months now. Then 
it was two months. 
'A. If I had thought about the case at all, I could have re-
membered that, but not knowing I would be called as a wit-
ness until the afternoon session of Court, I didn't 
page 67 ~ have time to think about it. 
Q:. Has anybody refreshed your memory about 
it since then? 
.A. No. 
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Q. Have you talked to anybody about it since thenY 
A. Just ordinary conversations about the thing. 
Q. Ordinary conversations with whom? 
A. Anybody who was interested in the case-we would be 
discussing it from the newspaper. 
Q. Did you talk to anybody sine-e February, whose memory 
was better than yours? 
A. No, except ordinary conversations at school and home, 
and places where people were interested. 
Q. Nobody at school was interested in this suit, were theyY 
A. You could read the testimony in the paper. 
Q. Any of your school cl1ildren interested in itt 
A. It was easy to- recall, after I thought of it. 
RE-DIRECT EXAMINATION. 
Mr. Harris: 
~ Q. Miss Rag·land, I don't think Judge Aiken is doing right 
to pick out one isolated statement. 
Mr. Aiken: Here is what I was reading, right here. (Rec-
ord of February trial). 
Mr. Harris: Why don't you read on page 85 Y 
Mr. Aiken: You had finished with her, and I was cross-
examining her. 
Mr. Harris: Don"'t you admit in reply to your question, 
she told you there on page 85: "It occurred right here, just 
'vhere I told you, between Boatwrig·ht's and Hall's." 
'' Q. Do you think you had already passed Chestnut 
Street?'' 
"A. I don't remember, I am not in a position to say, be-
cause we were parallel \Yith the accident.'' 
Didn't she say that? 
Mr. Aiken: i don't know. 
page 68 ~ Court : 
Q. Can you give ns any information-! am in-
terested to kno'v whether you observed anything from Mr. 
Trnndle 's movements, or vehicular traffic on the street. Y·ou 
tol<! us where the accident occurred. on the prolongation of 
a dividing 1ine between Raymond Hall's and Mrs. Boat-
wri~·ht's residences, and it was Aomewhere near the left hand 
rail going south, but did you see anything other than that, 
anv other setting of the accident with references to vehicles 
going up the street Y 
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A. The first thing I knew about it was seeing the person 
struck. . 
J.\iiRS. FRED W. HAGEDORN, the witness. 
DIRECT. EXAJ\1INATION. 
Mr. Harris: 
Q. Your nap1e is Mrs. Hagedorn t 
A. Yes. 
Q. Mrs. Hagedorn, do you live at the corner of Chestnut 
Street and Main .Street on the left-hand side going up Main 
StreetY 
A .. Yes. 
Q. How long, Mrs. Hagedorn, have you lived there7 
A. Oh, my goodness, do I have to answer7 
Court: Oh, no.. Have you lived there all your life? 
A. Almost. 
Q. On the night in December Mr. Trundle was struck, where 
were you, please mam Y 
A. I \Vas out on the street. I had driven my car down Main 
Street, and saw the excitement. I knew somebody was hurt. 
I didn't know who it was. I turned my car in the garage, and 
went back there, and saw them pick Mr. Trundle up, almost 
in front of Sadie Hall's in, the middle o.f the street. I didn't 
know who it was, I saw two gentlemen pick him up. 
page 69 ~ Q. That was almost in front of Mr. Hall's resi-
dence? 
A. Almost, right along in there, in front of Chestnut Street, 
right there on Main. 
Q. In front of Chestnut Street? 
A. Yes. 
Q. Did you see any other automobile there that you noticed 
particularly? 
A. There was one parked over at the street, I didn't know 
'vho was in it. I spoke to a lady and asked her who was hurt. 
She said she didn't know. 
Q. Did the car have the lights turned on Y 
A. I couldn't tell. 
Q. In there in Chestnut Strt}et? 
A. Yes. 
Q. Headed which wayT 
A. Into Main, over by the street. 
Q. You spoke to her and asked her who was hurt f 
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A. Yes. I didn't see the accident, I just saw the crowd. I 
saw them pick Mr. Trundle up. 
Q. You didn't know "7ho it was Y 
A. I didn't until the next morning. It was raining, a very 
bad night. I don't think I 'vent o~t any more that night. 
CROSS EXA1\1INATION. 
Mr. Sanford: 
Q. Mrs. Hagedorn, where were yon 'vhen you saw the 
crowd? 
A. I was coming down l\iain Street in my little Ford car. 
I live on the corner. I was going to turn in my alley. I kept 
right on in my alley and walked out on the street. 
Q. It was there you saw the car parked, with the lady in it? 
A. I don't know how many people were in it, but a lady, I 
know. I spoke to her. 
Q. You say you saw them pick lVIr. Trundle up¥ 
A. I suppose it was 1\Ir. Trundle. They picked a man up 
and put him in the car. · 
page 70 ~ Q. Did you see the car move off 'I 
A. Yes, around Chestnut Street. 
Q. In order to move off, did they have to drive up the street 
and turn into Chestnut. 
A. I don't know about that. 
Q. You did see them drive into Chestnut? 
A. I did see them, but I wasn't paying any attention to that. 
I didn't know you were going to g·et me down here. 
Q. Your opinion as to where you sa'v them pick Mr. Trundle 





Q. You say you came in the street, you mean you came out 
into Chestnut StreetT 
A. Yes. 
Q. You went down Chestnut Street and turned in your 
alley? 
A. 1\iy garage is at tl1e back of my house. I walked back 
into 1\iain Street. 
Q. You looked along Chestnut Street and saw them pick-
ing a man up? 
A. Yes, right at the corner. 
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RE-CROSS EXAMINATION. 
Mr. Sanford: 
Q. When you came down ~lain Street, before you turned at 
Chestnut Street, did you see the commotion then Y 
A. I saw something had happened, and supposed it was an 
accident.. I did not see Mr. Trundle until afterward,. when 
they picked him up. 
Q. What I am driving· at is this, was that after you put your 
car upY 
A. I put the car in the garage and walked right back. It 
isn 't any distance a.t all. 
Q. Was any car stopped in front of you in Chest-
page 71 ~ nut Street, before you went into it? 
A. There was a ear down on Chestnut .Street 
parked, evidently watching. 
Q. That was below the intersection Y 
A. Rig·ht at the corner, right beyond the street, just as 
if it were going to turn and go up Main, but was standing 
still. I came around this way and went in my garage. 
Q. That 'vas the car you saw in front of the Stonewall 
apartment? . 
A. On the side, on Chestnut Street. 
Q. That if? not the· one I had in mind. Where was the car 
the lady was in? 
A. On the corner. 
Q. The corner of Chestnut Street and Main StreetY 
A. Yes. · 
MR. J. W. BARBER, the witness. 
DIR.ECT EXAJ\1:INATION. 
Mr. Harris: 
Q. Will you give us your initials, please' 
.A. J. w. 
Q. What is your occupation f 
A. I operate a street car for the Danville Traction Com-
pany. · : 
Q. On the nig·ht 1\fr. Trundle 'vas struck on Main Street at 
about six o'clock were y;ou operating a street carY 
A. Yes. 
Q. Had you stopped down at the safety zone in front of 
l\:fr. Miller's house? 
A. I stopped there, yes. 
Q. F'or the purpose of letting some passengers off? 
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A. Yes. 
Q. Then what did you do with the street car? 
A. After the passengers got off the car, I moved out up 
Main. 
page 72 ~ Q. Going· up Main Y 
A. Yes, toward Schoolfield. 
Q. What did you see with reference to the accident Y 
A. Shortly after moving out of the zone, about the length 
of the street car, I noticed an automobile standing to my left 
with two or three around it, and someone on the street car 
asked what had happened there. I said an automobile acci-
dent. And I just hesitated in the street a minute or two, 
stopped the car, cut the curn.mt off, allowed the car to prac-
tically stop, peered out at the automobile and moved on away. 
Q. Did you ha:ve to wait for the automobile to move. to keep 
on up the street~ 
A. No. 
Q. The automobile was so far to your left, you could have 
passed by? 
A. There was room enough for me to pass the car. 
Q. Did you see them pick the man up Y 
A. I didn't see them pick him up off the ground, I saw 
them carrying him, one man on either ~ide coming around 
toward the car door. 
Q·. Could you tell us please, with reference to Chestnut 
Street, about where that was with reference to :Chestnut 
Street? 
A. You mean where the accident occurred? 
Q. Yes. 
A. As well as I can recollect, it was up near Chestnut on 
Main, up near Chestnut. 
CR.OSS EXA1\1INATION. 
Mr. Sanford: 
Q. ·You say up near Chestnut? Yon had stopped at Chest-
nut Place? 
A. Yes. 
Q. How far in front of you was this car when you stopped 
your street car? 
A. How far was the automobile that hit Mr. Trundle? 
Q. Yes. 
A. Well, I couldn't say just how far, but it was 
page 73 ~ up on the left, across the intersection from Chest-
nut Place, up near Chestnut Street. 
Q. Was it between the t'vo intersections of Chestnut Place 
and Chestnut Street? 
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A. Yes, up nearer Chestnut Street. 
Q. It was between the two intersections Y 
A. Yes. 
Q. 'Come over her, 1\Ir. Barber, I want to show you this 
map. This direction is supposed to be up Main Street, and 
this is down Main Street. This is Chestnut Place designated 
on the map, and this is Chestnut Street. As I understand 
from what you told l\Ir. Harris, you stopped the car in the 
safety zone Y · 
A. Yes. 
Q. Discharg·ed some passengers 1 
A. Yes. 
Q. Do you recall seeing a car move out in front of you Y 
A. No. · 
Q. Where did you pull the car, all the way across Chestnut 
Place or not 7 
A. Up to along this mark here, about a length of the car, 
which is behveen thirty and thirty-five feet. 
Q. You pulled up to these lines across 'Main Streett 
A. Yes. 
Q. That is a cross-walk, isn't it 1 
A. Yes. 
Q. How far in front of you was this car that you saw~ 
A. Along in this vicinity here .. 
Q. How far.fron1 youY 
A. I don't know what. the distance is from here to there. 
Q. What I am asking yon is, you saw the car in fr·ont of you, 
did you not? How far was that car in front of you, in your 
judgment, when you stopped your street car, in feet. You 
say you moved tl1e car thirty feet. Was it thirty-five feet in 
fr·ont of you? • 
page 7 4 ~ A. This car, there were several persons stand-
ing around it, and I slowed up. It would be hard 
to tell the distance from whet·e the street car was standing 
up to the automobile was. 
Q. Would you say it was the length of your street car f 
.l\.. I judge it was. 
Q. About the length of your street carT 
A. Or possibly more. 
Q. Would you say it was as much as two lengths of the 
street car? 
A. Well, I expect it was. What is the distance from here 
to here? 
Q. The distance from Chestnut Place to Chestnut Street 
is ninety feet, three lengths of your street car. 
A. I would judge about seventy feet from here, would be 
as near as I could say. 
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Q. ·You think the car was seventy feet in front of you Y 
A. From Chestnut Place. · 
Q. You think the car stopped seventy feet from where you 
were. 
A. From right here. 
Q. ·The car that you say was in front of you? 
A. Yes. 
Q'. I have discussed this case with you, haven't I Y 
A. Yes. 
Q. Didn't you, in t.he pres~nt of ~{r. J\!IcBride, tell me it 
occurred mid-way between the two intersections.! 
A. No. 
· Q. You did say it occurecl 'veil behveen the intersections, 
did you notf 
.A. I told you I didn't know whether it occurred on the 
street car track or rig-ht in between the intersections. If you 
recall, 'vhen you called me over the telephone, I can tell you 
the answer I made. You asked me where it. happened, and I 
said about the ,mouth of Chestnut Street. Didn't you repeat 
it, after I told you over the telephone 1 · 
Q. ·r am not on the stand. I can't answer the 
page 75 } question except to say you didn't say it. I am ask-
ing if, at your home, in the presence of a witness, 
if you didn't make the statement tha.t the accident occurred 
about mid-way of the two intersections. Please answer yes 
or no. 
A. I don't recall ·whether I told you it was mid-way, but 
anY'vay, it was in between the hvo intersections. 
Q. vVhen did you see ~1r. McBride, or whoever it was, when 
was it you saw them pick this man up~ 
· A. I didn't see them pick hhn up. 
Q. When did you see them take him toward the car? 
.A. Immediately after pulling out of the safety zone. The 
front end of the street car had reached the walk of Chestnut 
Place. That was when I first got a glance--I didn't see it 
when the car stopped in the zone, but after moving the street 
car a short distance, I noticed the folks congregated on the 
corner. About that time, I saw t'vo men come around beside 
the automobile on each side of a man, holding him by the 
arms. 
Q. Was that before you moved' 
A. Immediately after I moved. 
Q. You had moved out of the zone, and stopped, is that 
right. You brought the Btreet car to a stop after you got out 
of the zone 1 . 
A. I broug·ht it to a stop! and w·a.tchcd them moving around 
with this man. 
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Q'. After putting him in the car, and it moved off, you moved 
off? 
A. I moved off. I never saw them put him in the car as 
well as I recollect. I moved up the Street and left them stand-
ing there. 
RE-DIRECT EXAMINATION. 
1\fr. Harris : 
Q. Mr. Barger, you indicated on the map about where you 
thought i.t ·was, and that would not be clear in the record, but 
the place y:ou indicated is in l\fain Street, approximately op-
posite the lower sidewalk of Chestnut Street. Is· that right 
or wrong? 
page 76 ~ Mr .. Aiken: We object to that as leading. 
1\tfr. Harris: If your Honor please, am I not en-
titled to show by the record what place he indi~ated Y 
Court: I think you can show it, but not by putting the 
words in his mouth. 
Q. 1\!r. Barber, come down here and indicate it again. 
A. This is Main, isn't it~ 
Q. This is going up and this is coming down. 
A. It seems to me as well as I recall, the car these men 
were standing around was right around here. 
Q. Will you make a cross mark there? 
A. I didn't pay a great deal of attention to the accident. 
Q. Will you look at the map, and tell 'vhere the cross mark 
is with reference to Chestnut Street. Look at the map. Is 
. it or not nearly opposite the lower sidewalk of Chestnut 
Street? 
A. Pretty near. It may not be accurate. It may have been 
down here farther, or over the street car track. I can't say 
positively whether it was up this high, or on the street car 
track. It might havP. been over the track, or right in this 
vicinity here. I can't say positively, I didn't pay much at-
tention to it. I just passed on by. 
Q. Right up there in that vicinity? 
A. Right near the corner of Chestnut Street. 
RE-CROSS EXAMINATION. 
Mr. Sanford: 
Q. You say it was seventy feet from where you were. Lo-
cate on this map where you think seventy feet is from this 
cross-walk. 
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A. You say the distance from the cross-walk up there is 
how much? · · 
Q. Ninety feet. You testified the car was seventy feet from 
the cross-walk. 
A. I would say, guessing at it, and looking at the street 
since, I would judge it to be about seventy feet from this mark 
. here, up to 'vhere the accident occurred. 
page 77 ~ Q'. Mark where seventy feet is, here on the map. 
A. I don't have any idea what the distance was, 
but looking· at it, I would say seventy feet. 
Q. you would say twenty feet belo'v this intersection' 
A. That would be n1y idea. 
Mr. Harris: Mr. Sanford, you haven't the right to say 
twenty feet, and put it in feet that way. You tell the witness 
it shows ninety feet, but it doesn't show it. 
Mr. Sanford: 
Q. One thing you are positive of, the accident took place 
between the two intersecti·on ~ 
A. Yes. · 
Plaintiff rests. 
Mr. Sanford: I should like to make a motion, if your Honor 
please, in the absence of the jury. 
Jury sent out. 
Mr. Sanford: At this time, we move to strike the evidence 
of the plaintiff, as being insufficient to support a verdict. I 
should like to call attention to the fact that the only eyewit-
ness, who testified in the case to everything was Dr. Crump-
ler, and his evidence unquestionably makes out a case of con-
tributory negligence, and does not show that the defendant 
was g1.1ilty of any primary neg·lig·ence. He said he was driv-
in~: carefully, l1ad the car under control, and was apparently 
keeping a proper lookout. He said he stopped the car almost 
in its tracks, anu at the tin1e he struck 1\fr. Trundle, he said 
1\tfr. Trundle was crossing· diagonally across the street, with 
·his face to"rarcl the corner where he 'vas standing, which 
placed it so Mr. Trundle's back and side would be to the 
traffic coming from the East. It seems to me there 
page 78 }- is complete failure on the part of the plaintiff to 
sho'v any evidence of primary negligence. Dr. 
Crumpler said the car was not passing a.ny vehicle in that 
intersection, that it s·wung out to go around traffic, and was 
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not passing any vehicle. There seems to be absolute failure 
on the part of the plaintiff to produce any evidence to sus-
tain a verdict. 
Motion overruled. 
Exception. 
DR. E. H. }.ULLER, the witness. 
DIRECT EXA!\IIN ... L\.TION. 
Mr. Aiken: 
Q. Dr. Miller, you are a practicing physician in Danville, 
:are Y'OU not~ 
A. I am. 
Q. Were you generally considered the family physician of 
Mr. Trundle 1 
A. Yes. 
Q. Were you called to treat him the night in last December 
when he was hurt f 
A. Yes. 
Q. Where did the call come from, Doctor, do you know 7 
A. From his home. 
Q. Did you get around there to his home in response to the 
call you received just a fe'v minutes after he was hurtY 
A. Yes, It had only been a few minutes since the accident. 
Q. You saw him at his home on Chestnut Street, about a 
hundred yards from }.1ain Street? 
A. He was in Mr. 1\feBride 's car when I saw him. 
Q. Did you have any conversation with him then? 
A. Yes, I talked to 1\fr. Trundle and lfr. McBride, and the 
gentleman with them, and got in the car and went with Mr. 
Trundle to the hospital. 
page 79 } Q. Can you tell us whether he had any head in. 
jury? 
A. No, I never thought 1\fr. Trundle had any head injury. 
He was very rational. He talked in a calm and rational way. 
He said, "I thinJr, Doctor, my leg- is broken below the knee". 
He was entirely rational. I went in the car to the hospital, 
and took him up to the room and examined the leg, and knew 
it was bro~en, that is, the large bone below the knee, one is 
a large bone and one is small. I put a metal splint on his leg 
and looked him over in general. He never complained of his 
head, and I didn't think he had any trouble with his head 
. at all. 
Q. How late did yon stay with him 7 
A. I first saw him between six and seven. After the splint 
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was applied, I took him down, according to the usual method, 
and had. an X-ray film made, and found that he had a com-
minuted fracture, that is, the bone was broken in two or three 
places, but not misplacc~d badly, so there was no necessity 
to give him an anesthetic, and I just took him back to his 
room, and knowing Mr. Trundle, I have known him a great 
many years, I knew there would be some bad condition fol-
lowing an-injury of this kind. Mr. Trundle was not a strong 
man. He was a man who spent a great deal of time in his 
office, .and worked v~ry hard, and he was a delicate man, so 
having· done his work for thirty years or more, I knew we 
could anticipate some complieations following the f:r;acture, 
so I began treatments started, a Zola light, a light over his 
chest, attempting· to forestall, and anticipating just what he 
had, pneumonia which caused his death. That is the sum 
total of it. 
Q. How late did you see him that Saturday nightY 
.A. I· went back after supper to see him. He was in a very 
good condition. 
Q. What time .,vas that? 
A. Between eight and nine. 
Q. He was entirely rational then? 
A. Entirelv rational. 
Q. Y<ln know he was entirely rational between 8 and 9 
o'clock that ni.ght ~ 
page 80 ~ A. Y cs. This question of the head injury, I 
never saw. I saw him the next morning·. He had 
begun to sho'v symptoms of a little cloudiness of his mental 
condition. I told Mrs. Trundle he didn't look as well as I 
hoped he would. I left Sunday afternoon for New Orleans 
to attend a 1\Iedical Convention, and asked Dr. Bailey, 'vho 
works with me, to look after him. 
Q .The cloudiness was not apparent at all Saturday night. 
A. No, it developed Saturday night. 
CROSS EXAlVIINATION. 
Mr. Harris: 
Q. When you left to go to the 1\{edical Society meeting on 
Sunday, the last time you saw him was that Sunday morn-
ing? 
.A. Yes. 
Q:. When you got back he was dead? 
A. Yes. · 
Q. What was the cauBe of his death f 
A. IIe died of pneumonia. 
Q. What caused the pneumonia~ 
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A. The accident, in my opinion. He wouldn't have had 
pneumonia, if he hadn't had the accident. . 
Q. When you left, did you know his ribs wm~e fractured Y 
.A. No, and I still don't think his ribs were fractured. 
Q. An X-ray plate was taken of his ribs after you left 
here? 
A. Yes, I saw the plate. 
Q. It is not a medical fact, in yQur opinion, that an. injury 
to a person's head might not be apparent for the first, we 
will say, twelve hours, nncl develop thereafter 1 
A. No man can be struck in the head who 'vouldn 't know 
it. He was perfectly rational, perfectly conscious, and didn't 
say a word about his head or his ribs. lie only said, ''Doc-
tor, I think my leg is broken". A. man who has 
page 81 ~ several injui·ies, will describe them to you. He 
will say, ''I have a lick on my head, or a lick on my 
ribs". 
Q. Do I understand you to say that people can get hit on 
the head, and the sympton1s will not develop later on? 
A. I said no one can be struck on the head, and be rational 
after the injury, without knowing he 'vas struck on the head. 
What are you trying to bring out, that he received {t lick on 
the head? 
Q. I was trying to find out if Dr. Crumpler's opinion is 
correct, as compared with yours. Dr. Crumpler testified that 
he had had a number of cases where people received injuries 
to the head, the symptoms ·of which might not appear so as 
to he discernible to the person, or to the doctor, in twenty-
four, forty-eight, and smnetimcs seventy-two hours. Is that 
or not your medical opinion? 
A. N·o, not without son1e symptoms. vVhat you are trying 
to bring out, what he evidently had in mind and didn't ex-
press correctly, is the rupture of the middle miningal artery, 
like a man being struck on the head with a polo ball. No man 
can be hit on the head and have an injury, without complain-
ing of it, if he is conscious after the accident like l\fr. Trundle 
was. 
Q. He said the symptoms wouldn't show up at once¥ 




Q. You say you saw the X-ray pictures taken of 1\fr. Trun-
dle's ribs? 
A. They tried to demonstrate the broken ribs to me, but 
I couldn't subscribe to it. · 
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Q. Who tried toY 
A. The X-r~y man, the technician at the hospital. He never 
complained of his side nQr his head, and if his ribs were 
broken, the first thing he would have complained IQf would 
have been his side, because that 'vould be so much more P.ain-
ful than his leg. I treated him only for the broken 
page 82 r tibia and fibia, then I beg·an treatment to try to 
ward off pneumonia, which I was afraid of. Some 
of these other men, after I left here, tried to find something 
\VI'ong with his head and ribs, and you can very easily mis-
interpret X-ray films. I have seen thousands, and having 
·been connected with X-ray work for the last thirty-two years, 
and having taken a course in ''r ar Surgery at Bellevue Hos-
pital, they can't tell me anything about X-ray films when it 
comes to the bones, for I have worked at it over thirty years. 
Q. When you took Mr. Trundle to the hospital that night, 
you didn't see him any more except later that night and the 
next morning Y 
A. Yes, that is right. · 
Q. The last time was substantially twelve hours after the 
accident? 
A. How long? 
Q. Twelve hours. 
A. I saw l1im the next n1orning at 11 o'clock. Why, what 
about it? 
Q. I just wanted to know. You didn't see him any more 7 
A. I didn't ha'\1e to. I wasn't here. He had no symptoms 
of any brain injury or fractured ribs at that time. Nor did 
his chart show any of these symptoms, but that he died of 
pneumonia. 
Q. His condition did not necessitate making another call 
before you had t.o leave townY 
A. There was nothing I could have done, had I made an-
other call. 
CLIFFORD ATI\JNSON, the witness. 
DIRECT EXAMINATION. 
1\1:r. Sanford: 
Q. Is your name Clifford Atkinson Y 
A. Yes; 
Q. "\Vhere do you live? 
A. Spring Garden, Virginia. 
page 83 ~ Q. On December 12th last year, were you in Dan-
ville? 
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A. Yes, sir. . 
Q. Were you in the automobile with }fr. McBride at the 
time of the aooident Y 
A. Yes, sir. 
Q. When did you get with Mr. McBride? 
A. About one o'clock, down at Payne Moto1· Sales. 
Q. PE}yne Motor Sales Y 
A. Yes. 
Q. Where were you going at the time the accident occurred Y 
A. We had start~d to his home. 
Q·. What time did you leave Payne Motor SalesY 
A. I guess it was quarter to six. 
Q. Which way did you then goY 
A. We went out Union Street, up Main. 
Q. From Union Street into Main Street, and up Main! 
A. Yes, sir. · 
Q. Where did this accident occur? 
A. On up J.\riain Street at Chestnut Place, or Chestnut 
Street. 
Q. As you proceeded up Mnin Street, where did Mr. Me-
Bride's car stop the first time? 
A. It stopped at the first stop light above the bus terminal 
the first time. 
Q. Then where next? 
A. Chestnut Place, beside the street car. 
Q. Are you familiar with the intersection of Chestnut Place 
and Main Street 7 
A. N1o, sir, I am not acquainted with the place very much. 
Q. This is g·oing up 1\fain Street, this is coming down Main 
Street. As I under~tand from your evidence, you were com-
ing from down Main Street, going up! · 
A. Yes, sir. 
Q. This mark on the map is Chestnut Place, and 
page 84 ~ this is Chestnut Street. Now, here shown on the 
map is a safety zone near the intersection of Chest-
nut Place and ~fain Street. Now point ~out to us where Mr. 
McBride stopped his car up near the scene of the accident. 
A. He stopped here in the safety zone first, and then passed 
the street car here. 
Q. Then what did he do 7 
A. After the doors on the street car closed, he pulled on 
around ·Chestnut Place to here. There was a moving van 
along here. 
Q. He stopped here at_ the safety zone to let the street oor 
discharge its passengers, and then pulled out after the doors 
were closed across the Chestnut Place intersection Y 
A. Yes, sir. 
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Q. Then went on up Main Street? 
A .. Yes, sir. 
Q. You say there was a moving van-was that over on the 
right or left side of the Street as you 'vent up 1 
A. On the right side. 
Q·. Was that·moving van in the intersection or abovef 
A. Above the intersection. 
Q. The cross mark lines on this map across Mam Street, 
with reference to these cross lines, 'vhere was the moving 
van? 
A. It was about two or three feet above the cross marks. 
Court: 
Q. Which cross marks do you refer to f 
1\{r. Sanford: The cross-walk. 
Q. Which do you refer to, the upper or Io,ver one¥ 
A. Above the upper line going· up 1\.fain Street. 
Q. N•ow, then, how fast was Mr. McBride going· at the 
time he pulled out from around the street car which started 
up the street~ 
page 85 ~ A. Bet"reen five and ten miles. 
Q. What gear was he in 1 
... f\.. Low gear. 
Q. Had he changed gears 1 
.A. No. 
Q. Did he change at all before the impact? 
A. No, sir. 
Q. Where on 1\f ain Street did the accident occur 1 
A. 1\fr. Trundle stepped •out from in front of the truck 
here and come across, and in between these two tracks here 
Mr. McBride struck him. 
Q. Where did you first see Mr. Trundle7 
A. He made a step forward, and just then Mr. McBride 
said ''Uh, uh. '' 
Q. You say 1\:fr. 1\fcBride said, "Uh, uh ~" 
A. That attracted my attention. 
Q. Which direction was ~Ir. Trundle going· at that momentf 
A. To the left side of the street. 
Q. Was he or not in the act of taking· a. step T 
A. It seemed to me he was. 
Q. 'Vha.t did ~[r. 1\ticBricle do at. the moment I1e said, "uh, 
uh''7 
A. Applied his b..,·akes as quickly as possible. 
Q. How quickly did he stop 1 
A. \Vithin three or four feet. 
M. H. McBride v. First N a tiona! Bank of Danville 93 
Q. How,far did he go after he struck Mr. Trundle? 
A. I couldn't say exactly, not over three feet at the out. 
side, 
Q. What part of the car struck him T 
A. I couldn't say exactly, it seemed the bumper struck his 
leg about middle way the car. 
Q. Which way did Mr. Trundle fall? 
A. He fell up the street. 
Q. Did he fall immediately, or did he stagger 7 
page 86 ~ A. He sort of staggered to the side and fell on 
his arm. 
Q. Did .he fall st.raight downt or take a step or two after 
he was struck Y 
A. He seemed to stagger up the street a little. 
Q. To the left or right? 
A. ·He fell to the left of the automobile. 
Q. It is in evidence that it was a very bad night. Is that 
correct, Mr. Atkinson Y 
A. Yes, sir. 
Q. Were the windshield wipers going? 
A. Yes, sir. 1 Q. What kind of car was ~fr. McBride driving? 
A. .A Plymouth '37 Sedan. 
Q. With two windshield wipers·? 
A. Yes, sir. 
Q. I believe you say the point of impact 'vas between the 
car tracks· on the right-hand side of the street going up Y 
A. Yes, sir. 
Q. Mr. Trundle staggered and fell over to the leftY 
A. Yes, sir. 
Q. How far above those cross lines on 1\{ain Street at the 
intersection of Chestnut Place were you when the impact took 
place? 
A. Well, I couldn't say exactly to the ·foot, but I don't 
hardly know-but the lengih and a half of the car, something 
similar to that. 
Q. Did you notice the position of the car after the acci-
dent? 
A. No, I didn't take notice of that. 
Q. Do you know you were above the cross lines? 
A. Yes, sir. 
Q. At least a length and a half of the carY 
A. Yes, sir. . 
Q. What did lVfr. McBride do in1mediately af-
page 87 ~ ter the impact? 
' A. We rushed out there, 1\ir. Trundle had com-
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menced getting up -on his arm, and Mr. McBride said ''Do you 
'vant me to take you to the hospitaH" And he said "No, 
carry me by hon1e". We carried him by his home, I went to 
the door and called 1\frs. Trundle. She come out, her and her 
daughter. He sugg-ested calling Dr. Miller, which I did, and 
he come and g·ot in the car 'vith us and went to the hospital. 
Q·. Did you see him after t.be accident¥ 
A. No, sir. 
Q. When you got out of the car and picked Mr. Trundle 
up and put him in the car, then which direction did you goY 
.l\.. We went up Main Street a little ways, I don't know 
exactly how far, l\ir. lVIcBride turned to the left, and went 
out to l\fr. Trundle's home. 
Q. Did Mr. Trundle tell you and Mr. McBride where he 
lived? 
A. Yes, sir. 
Q~ Did you know where he lived before that' 
A. No, sir. 
Q. After you picked him up and put him in the car, you 
drove up lVIain Street 1 
A. Yes, sir. 
Q. And turned into Chestnut Sreet? 
A. Yes, sir. 
Q. You have described a moving van on the right-hand side 
of the Street. \Vas that parked or moving? 
A. I couldn't say exactly. I don't know whether it was 
moving slow or sitting still. 
Q. How did it appear to you? 
A. If it was moving, it was moving pretty slow. 
Q. Do you know whether it was a trailer and trailer unit, 
or what they call a straight job? 
A. I don't know about that, I P-an 't ·say. 
Q. W11en you noticed Mr. Trundle, did he ap-
page 88 ~ pear to be going straight across the street or go-
ing diagonally across the street? 
A. Straight across the street. 
Q. Was his head turned in your direction or not Y 
A. I c·ouldn 't say about that, I didn't take much notice. 
CROSS EXA~IINATION. 
1\{r. ·Harris: 
Q. Mr. Atkinson, you say you live down at Spring Garden Y 
A. Yes, sir. 
Q. What do you do, ~fr. Atkinson f 
A. Farm. 
Q'. This was Saturday night!. 
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A. Yes, sir. 
Q. It was a terrible night, wasn't it Y 
A. Sure. 
Q. Raining? 
A. Yes, sir. 
Q. Foggy? 
A. Yes, sir. 
Q. Hard to see! 
A. Yes, sir. 
Q. Did you see the bus Mr. Trundle got off of' 
A. Yes, right in front of us. 
Q. It went on ahead of you all f 
A. Yes, sir. 
·Q. Then the next thing ahead of you was this so-called 
moving van, is that right! 
A. I didn't see that until we went to cross the street, and 
it was sitting close to the curb. 
Q. Was anything between you and itY 
A. No, sir. 
page 89 ~ Q·. Were there any other cars up above you? 
A. I dirln 't see anv. 
Q. Describe to us this moviri.g van. What sort of looking 
, thing was it¥ · 
A. It had a wide body. 
Q. One of these trailer things, w·asn 't itt 
A. I couldn't say exactly. 
·Q. Y·ou remembered the last time you testified, didn't you 7 
A. I don't recall. 
Q. You seemed to recall in February very well. See if you 
didn't say this, when Mr.·Sanford asked you what was along 
·here. 
''A. Right up along here was a truck.'' 
''Q. What sort of truck was thatf" 
''A. One of these moving vans, a long trailer moving van.'' 
Didn't you. say that Y 
A. I might have. 
Q. That was in February when you testified to that Y Of 
course, the details of this thing were very much clearer then 
than they are nowf 
A. Not so much more. 
Q. ·You were sworn at that time. Is that statement correct, 
or what you say now is correct? · 
A. I aim to tell the truth both times. 
Q. I know that, 1\fr. Atkinson. 
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Mr. Aiken: We object ·to counsel seeking to impeach a 
witness on a strictly immaterial point. 
C~urt: He has the right to test the witness's memory. 
Q·. Which correct, }.{r. Atkinson f 
A. What did you readY 
Q. You said one of these moving vans, a long trailer mov-
ing van. Mr. Sanford then asked you ''Do you mean on the 
right-hand side west of Chestnut Place?'' And your answer 
was ''We were going straight, he was moving along 
page 90 }- very slow, is the way I saw it.'' 
if I said it. 
A. I guess it was a moving van with a trailer, 
Q. Now, then, you said a w1rile ago that the car hit Mr;. 
Trundle, as you understood, right in the middle of the bumper. 
It is a fact that Mr. Trundle fell to the left of the car, didn't 
heY 
A. Sure, he fell to the left. 
Q. If you hit him right in the middle of the car, it knocked 
him out to the left f 
A. It hit the gentleman between the radiator where they 
put the water in, and the light, somewhere along there. 
Q. Which light Y 
A. The left light. 
Q. That is what you said before, isn't it 7 
A. I don't remember. 
Q·. }Ir. Sanford asked yon, page 36, beginning with the sec-
ond question : 
'' Q. What part of the car struck Mr. Trundle Y 
A. Left-hand side. 
Q. Fender or bumper Y 
.A.. Bumper, right in front of the headlight, I would say." 
That is correct, isn't it Y 
A . .Sure, that is what I said this time, isn't it? 
Q·. As I understand you, 1\ir. 1\!cBride stopped the ear in 
the safety zone, waited there for them to slam the doors, be-
fore the passengers even crossed to the sidewalk, he shot his 
car around the street car, and left the street car standing 
there? 
A. Sure. 
Q. You say he didn't n1n his car over five miles an hour 0/ 
A. I said between five and ten. 
Q. There is a hundred per cent difference between five and 
ten. 
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A. Anyway, he was in low gear. 
page 91 } Q. A Plymouth will run faster than ten miles 
an hour in low gear, won't it? 
A. Not with a governor on it. 
Q. What does a g-overnor have to do with running a car 
ten miles an hour 1 How did you happen to be up there Y 
A. With ~{r. McBride? 
Q. Yes. 
A. I started with him home to take supper. 
Q. You weren't going directly home? 
A. We were going to Schoolfield to get his wife. 
Q. She gets out of work at what timc7 
A. I don't know that. 
Q. Don't you know she gets out at six o'clock, and you 
were in a considerable hurry 7 
A. No, sirree, I di.dn 't say that. 
Q. Did you go to Mr. McBride's to supper 7 
A. Yes. 
Q. Did you have :fish in the car? 
A. No. 
Q. "W11at did you have in the car to eat¥ 
A. Oysters. 
Q. You were going up to )\,fr. ~£cBride 's to have a party 7 
A. A supper. 
Q. Oh, I mean a supper party? 
A. Yes, sir. 
Q . .Sort of a social gathering? 
.A. 1\-Ir. ~IcBride, his wife, and myself and his mother were 
there. · 
Q. ·You 'vere sitting on the right-hand side? 
A. Yes. 
Q. Y.ou didn't see Mr. Trundle at all until Mr. McBride 
said "Uh, uh?" 
A. That attracted my attention. 
page 92 } Q. "When lVfr. ~£cBride said, "uh, nh ",you looked 
and saw 1\Ir. Trundle? 
A. Yes. 
Q. Wl1en he said that,· ~fr. Trundle was right there on 
him? 
A. He seemed to aim to make a step. 
Q. He was over in the street car tracks, wasn :t he 7 
A. In the middle of tl1e right-hand street car track. 
Q. You mean the n1iddle of the space between the tracks? 
A. Somewhere in the middle of the track . 
. Q. Mr. l\IcBride stopped right there? 
A. He stopped in a few .feet. 
Q. He stopped on the street car track? 
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A. Yes. . 
Q. What became of the street car' 
A. It was behind. 
Q. Did it stop? 
A. I guess it did. 
Q. Don't you l<now? 
A. Yes, I know. 
Q. It stayed stopped? 
A. Yes. 
Q. It never did move until you moved f 
A. That is right. 
Q. How do you explain Mr. Barber's statement! 
M:r. Sanford: We object. 
Court : He stands on his own bottom. 
Q. You say that you stopped, and the position you stopped 
in the street car could not have passed 1 
A. No, sirree. 
Q. How far up the street was your car when you hit Mr. 
Trundle? 
A. N·ot over the length and a half of the car. 
page 93 ~ Q. How did you measure that f 
A. I didn't measure it at all. 
Q. How did you happen to notice itT 
A. The street car had to stop behind us, in the safety zone 
tolerably close to us. 'Ve weren't far ahead. 
Q. Did you look back Y 
A. When we put Mr. Trundle in the car. 
Q. You figured out it was the length and a half of the carY 
A. I didn't have anyt.hing on my mind but ~Ir. Trundle. 
Q. You didn't stop to see where you were t 
A. I know ''rhere we picked the gentleman up. 
Q. What was the reason for Mr. ~{cBride to cut out to the 
left at allY 
A. To miss the moving van. 
Q. So that he was in the act of passing the moving van 
when he struck Mr. Trundle, is that right? 
A. He was going straight up the street. 
Q. The moving van was on the right-hand side Y 
.A. Yes.· 
Q. He was opposite the moving van? 
A. Yes, sir. . 
Q. What became of the moving van when it went ·on up the 
street? 
·A. I couldn't say. 
M. H. McBride v. First National Bank of Danville 99 
-Q. Did it go up the street? 
A. I don't know. 
Q. Was it there when you leftY 
.A. I couldn't say. When we struck Mr. Trundle, I rushed 
out to help. . 
Q. You never did see the moving van any more Y 
A. I didn't take any notice to see.-
Q. Now, Mr. Atkinson, I want to ask you if you didn't tes-
tify at a former trial in regard to the traffic on 
page 94 ~ the street, to this : I refer Mr. Sanford to page 
43, the bottom question: 
'' Q. At about that time on Saturday afternoon or night, 
theu, whatever you want to call it, you know as a matter of 
fact, that there is a whole lot of traffic on Main Street, isn't 
there? 
A. ·Yes, sir. 
Q. And there was that night? 
A. Right much, yes, sir. 
Q. No,v, you all proceeded on up 1\iain Street, and there 
were some cars in front o~ you all, .or were you the leading 
carY · 
A. Some in front of us. 
Q. Some behind you Y 
.A. ·Yes, sir.'' 
Is that correct' 
A. Sure. 
Q. There was a. line of traffic, some behind you and some 
in front of you, and 1\fr. 1vfcBride cut out of the traffic? 
~- He didn't cut out of the traffic. When we stopped in 
the safety zone, the others went on up the street. 
Q. He had to cut out somewhere? 
A. I don't know. 
Q. He got in front of the street car, didn't heY 
A... He cut to miss the moving van. 
Q. Where he cut out was where the moving van was~ 
A. ·Yes, sir. 
Q. So that if he cut out at the intersection of Chestnut 
Street, I am not asking you to say that he did, if he cut out 
to pass the moving van-
A. Chestnut street? 
Q·. I am not asking you to say the accident happened at 
Chestnut Street. ·I am asking you to say this, if it is a fact,. 
if indeed he did cut out, wherever he cut out, it was to pass 
the moving van 7 
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page 95 } A. Sure, he went around Chestnut Place, he had 
to pull out in the street car track to pull around 
the moving van. 
_Q. So ~hat his only reason for cutting ·out, or if he did 
cut •out, was to pass the moving van 1 
A. ·Yes, sir. 
Q. And he was in the. act of passing the van when it hap-
pened¥ · 
A. ·Yes, sir. 
Q. Ho'v long- is .the car yon 'vere drivingY 
A. I couldn't say because I don't kno,v. 
Q. You say it was a car length and a half. You don't know 
how long it was~ 
A. I couldn't say the length, I never measured it in my 
life.· 
Q. You couldn't give the jury how many feet it was, but 
just say a car length and a half 1 
A. Yes, that is what I say. 
Q. How far did ~Ir. Trundle fall beyond the car when he 
was hitY 
A. He stagg-ered, I guess about around three feet, I would 
say. 
Q. Mr. Aiken, look on pag·e 5.1. J\ir. Sanford asked: "Now·, 
you say that the car hit ~{r. Trundle, and hit him on the left 
side, and knocked him up the street, with his head up the 
street. How far did it knock him Y" ''A. Five or six feet, 
he fell about that far from wher(? the gentleman was struck 
to where he fell. I a1n sure it was about that far~" Which 
is correct? 
A. Three or four feet . 
. Q. You back back from five or six feet? 
A. I didn't aim to back back. 
Q. In February, you said ''I am sure it was about that 
far". 
Mr. Sanford: I objP.ct to that line of examination. 
Court: It is not permissible to take the previous record 
and read it into this case. 
Q. Mr. Atkinson, when you were sworn as a 
page 96 } witness in this case on February lOth, 1937, did 
· you or not make this statement in answer to a 
question propounded to you: 
"Q. Now, you say tl1at the car hit 1\.fr. Trundle, and hit 
him on the left side and knocked him up the street, with l1is 
head up the street. Ho'v far did it knock him?'' 
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In answer to that question, did you or not say: 
"A. Five or six feet, he fell about that far from where 
the gentlem.an was struck to wh~re he fell. I am sure it 
was about that far." 
Did you say it? },... S:u.re, if you got .it down I said that. 
RE-DIRECT EXAl\UNATION. 
Mr. Sanford: 
Q. 1\{r. Atkinson, do you recall after you picked Mr. Trundle 
up and started up Main Street, and you started to make the 
turn into Chestnut .Street, whether or not you had to stop 
and wait for a car that \vas going down Main Street, before 
you turned into the intersection? 
A. No, I don't remember. lVIr. Mc.Bride held out his hand. 
I don't know whether he· had to stop still to turn the curvt~ 
or not. 
Q. Do you recall when you were picking Mr. Trundle up, 
whether or not there were any cars that had stopped behind 
you, or betw·een you and the street car? 
A. I don't know of anything stopping behind us but, the 
street car, for ·we held the door ope~ to help Mr. Trundle 
in, and the street car \Vas behind us. 
Q. Do you know when the street car moved f 
A. No, sir. · 
Q. Yon stated it couldn't mo,Te until you passed? 
A. Yes, sir. 
MR. M. H. McBRIDE, the defendant. 
DIRECT EXAMINATION. 
page 97 ~ Mr. Aiken: 
Q. ~Ir. 1\fcBride, will you give us your full name f 
A. Monroe Hobson 1\fcBride. 
Q. Do you live in Danville? 
A. Yes, sir. 
Q. What business are you in, Mr. McBride1 
A. I recently have been working· for Mr. King. 
Q. ]\tfr. ~fcBride, yo~1 are the defendant in this suit, I be .. 
lieve? · 
A. Yes. 
Q. You were driving your car up Main Street on the lata 
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afternoon of last December 12th, when you had the accident 
with Mr. Trundle. Is that right? · 
A.. Yes. 
Q. About what time did you start up the street from your 
place of business¥ 
A. I left Payne Motor Company about a quarter to six. 
Q. vVhere 'vere you going¥ 
A. }fy wife works at the Park Place Mercantile Company. 
I started to get her to bring her home. 
Q. "Wbat time does she get off¥ 
A. Six o'clock. 
Q. You had fifteen nilnutcs to g·et out thereY 
A. Yes. 
Q. Who was in the car with you? 
A. 1\Ir. Atkinson. 
Q. No one else¥ 
A. N·o. 
Q. What kind of car was itY 
A. A '37 Plvn1outh. 
Q. What type of car? 
A. Sedan. 
Q. Was 1VIr. Atkinson on the front seat 'vith you f 
A. He was. 
page 98 ~ Q. I believe it has been testified here that it was 
a rainy, cloudy, night? 
A. It was. 
Q. What street did you follow from downtown to get up-
town? 
A. I left here, went out Union to ~lain, and followed Main. 
Q. Do you recall anytl1ing that happened along up in front 
of Dr. Miller's house~ 
A. When I got to Dr. 1\.filler 's, the street car was unload-
ing passengers. I stopped in the safety zone. It was a bad 
nig·ht. 
Q. Had you noticed a bus going up the street ahead of you f 
A. I never paid any attention to it. 
Q. "What happened whP-n you left the safety zone T 
A. When I pulled out, there was a big moving van staring 
me in the face, either parked or moving slowly. 
Q. Tell us somet1:rlng about that van. Where do you think 
it was on the Street with reference to the corner of Chestnut 
Place and Main. 
A. The back end was just beyond these cross lines. 
Q. ,Just above those cross lines T 
A. Yes. 
Q. Close to the curb or not 1 
A. Not paying any attention more than seeing it and get-
M. H. McBride v. First National Bank of Danville 103 
ting around it, I don't know whether it was up against the 
curb. 
Q. Can you give us any idea of the size of the moving van? 
A. The big back end of the n1oving van 'vas all I saw. 
Q. Were you the first car that pulled out from the safety 
zone around the street carY 
.A.. Yes. 
Q. What did you do when you came to the moving van! 
.A.. .After the street car had unloaded the passengers, I 
pulled around, got in the middle of the car track-
Q. Which car track Y 
page 99 ~ A. I would think, not taking the measurements, 
I would say I was in bet,veen the two sets of tracks. 
Q. Do you think you were approximately in the middle Qf 
the street? 
.A.. I would think so. 
Q. Did you have your headlights burning? 
.A.. Yes, sir. 
Q.· Were your windshield wipers going? 
A. Yes. 
Q. Both of them' 
A. Yes. 
Q. How fast were you going when yon turned out to pass 
thP. moving van 1 
A. I couldn't say after I got up there I could go over ten 
miles. The car l1ad a governor ,on it, and I had the car in low 
gear. · 
Q. What is a governor? 
A. A thing· you put on a new car to keep from driving too 
fast when you are br~aking· in a car. 
Q. Does it have a tendency to slow down speed? 
A. Yes. ' 
Q. Please tell us when you first saw Mr. Trundle? 
A. When I first saw Mr. Trundle, I was right up on him, 
he was making a step or stepped in front of me. 
Q. How close was he to you when you first saw him 7 
A. I think he was, oh, he was two or three feet. 
Q. Do you know where he was coming from? 
A. He was coming from the other side of the street, and 
going to the left. 
Q. Do you know whether he-did he come between you and 
the van or from the other side of the moving van t 
A. Apparently from the other side. 
Q. Do you think he was about two or three feet from you 
when vou first saw him f 
A. Yes. 
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~Q. Were y;Qu keeping a lookout .as you .clrove 
page 100 ~ along? · ·- · · 
A. I sure w.as. 
Q. What di<;l yqu .<l.o when you .t;;aw l;tim T 
~. Stopped the c.ar inup.e~ately. 
Q. Can you give us any idea of about Aow ;n;tany feet it took 
you to stop? 
-4\. ~ c;t,o;n '~ think it to.ok over a f.o.ot and .ff h~U ~t the very 
farthe~t. 
Q: Do Y9:t:t ~.O'Y .anytpi;ng Y.OJ1. co;uld l~av.e done tq av,oid strik-
ing him, that you did not do f · 
A. N.o. . 
Q~ }Ybat p.a;rt pf y,Qu;r ca;r strpck him Y 
4,. '1'4.~ ~¢ft ~id.e Rf tJ1e l:nnn.p~r1 abput even with th.e license tag. · 
Q. Did you see him fall Y 
A. Yes. 
Q. Which direction did he fall T 
A. Mr. Trundle was going across the street this way, sort of 
this position. I struck him on the left leg. He staggered up 
the street two or three steps. He fell on pis rjght shoulder 
over toward the downtown track. I would say possibly his 
head, "W4en 4~ f~H, was qv~r near the outside downtown track. 
- Q. Was it your impression that he staggered up the street 
to the leftY 
. A. -r· couldn't say whether he staggered to the left or the 
right. When the bumper struck him, he made a staggering 
step, two or three or four, and fell. 
Q. What is your il!lpression as to in what direction Mr. 
Trundle's head was turned when you fi:rst saw him Y 
A. Well, he was going across the street. Whether his head 
was turned up the street, I couldn't say just exactly. 
Q. Did yon notice him lop king toward you Qr not Y A. No.. . . . . 
Q. What h:appened as soon as you struck him Y 
A. As soon as I struck him, I got out of the car immediately. 
· · · Q. Yo~ stopped the car, and you and Mr. Atkin..: 
page 101 ~ son go,t out? · · · · 
A. Yes, and ~elpe.d him in the car. 
Q. Can you give us any idea. about how long a ti~e it took 
you and Mr. Atkinson to get him into your carY 
A. I ·would say possib)y a minute, or a minute and a half. 
Q. Of course, your car was standing still there in the street f 
A. Absolutely. · · , 
Q. Can yo·u tell us in what positio;n iu the street it was with 
reference to the middle of the street f · 
A. I would say, not to be accurate, that it was possibly be-
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tween the two street car lines, or slightly to the left, not far 
enough over to interfere with traffic coming downtown. 
Q. Was it far enough into the uptown street car track, was 
it far enough to interfere =with the street car passingT 
A. The street car didn't pass. It was behind us. 
Q. Did you block the street car track? 
A. I remember very distinctly seeing a street car behind me 
when we were putting him in the car. 
Q. Were any other cars at a stop there behind you, or to 
either side? 
A. The traffic was right heavy on both sides. I never paid 
any attention to anybody stopping. Nobody came up and 
offered any assistance. 
Q. Nobody helped ::Mr. Trundle in the car except you and Mr. 
Atkinson? 
A. No. 
Q. There at the point where you and ~fr. Atkinson picked 
~fr. Trundle up, tell us where that was with reference to 
these two intersections of Chestnut Place, and Chestnut 
Street. 
A. Well, after we picked Mr. Trundle up, when I got to the 
car, I went .around the back of the car, I noticed the back end 
of my car was possibly half a length above those cross-over 
lines, where children cross at Chestnut Place. 
Q. Will you come here and put a mark as to 
page 102 r where you think you picked him up? 
A. To the best of my knowledge and belief, it 
was possibly along in here some place. After we picked ~fr. 
Trundle up and put him in the car, I had to pull up some 
little distance before I turned into Chestnut Street. When 
I pulled up there, I had to stop the car for a car coming down-
town, before I could go in. . 
Q. Mr. Trundle told you where he lived 1 
A. Yes. 
Q. What happened after you took him home? 
A. The young man I told to go in and tell somebody to ca.ll 
Dr. Miller. They called him and he was over there in a few 
minutes. 
Q. What happened after he came? 
A. He got in the car with us and took Mr. Trundle to the 
hospital. 
Q. What ti:tne was it that you delivered :Nir. Trundle to 
the hospital Y 
A. I think it 'vas five or ten minutes after six. 
Q. Did you go on home then? 
A. Yes. I first 'vent and got my wife. I went back home 
and called the officers. 
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Q. After you went home, what did you do then Y 
A. I called the police station and told them to send some-
body up there. 
Q. Did they come Y 
A. Yes. 
Q. What happened then? 
A. They told me I would have to go down and be put under 
bond. 
Q. Did you go by the hospital then? 
A. We did. 
Q. The officer was with you Y 
A. Officers Newell and Mays. 
Q. Did you and Mr. Newell and l\Ir. 1\{ays then go to the 
hospital? 
A. Yes. 
Q. What time did you get to the hospital this time Y 
A. I would think somewhere close to 7 o'clock. 
page 103 ~ Q. Did you go into Mr. Trundle's roomY 
A. Yes, Newell and myself did. 
Q. You and Newell went in 1\fr. Trundle's roomY 
A. Yes. 
Q. Who was in there? . 
A. As well as I remember, Mrs. Trundle and Miss Powell 
and Mr. James was in there at the time we walked in, but 
just the time we walked in, he went out in the hall. 
Q. What was Mr. Trundle doing? 
A. He was in bed, smoking a cigarette. 
Q. Sitting upf · 
A. No, just laying there. 
Q. Did you and Officer Newell have a conversation with 1\{r. 
Trundle there? -
A. Mr. Newell was asking to find out how it happen_ed. · 
Q. What did 1\fr. Trundle say? 
A. He told him it was an unavoidable accident, it was not 
my fault. 
Q. If you can repeat his exact words, we would like to hear 
them. 
A. I don't know that I can. 
Q. What did 1\tir. Trundle tell Mr. Newell Y 
A. He told him it was not my fault. Mr. Newell said he 
was taking me to the courthouse. He said if I had to be put 
under bond, he would go my bond. He said it was just one of 
these unavoidable accidents. 
Q. Mr. McBride, is anything the matter with one of your 
eyes? 
A. Yes. 
Q. You have one good ~ye f 
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A. Yes. 
Q. Is that eye that is good, a go_od one? 
A. Yes. 
Q. Are you able to drive a car without any difficulty? 
A. Yes, I got a driver's permit since I lost my 
page 104 r eye. 
Q. Which one of your eyes is good 7 
A. The right one. 
CROSS EXAMINATION. 
Mr. Harris: 
Q. Mr. McBride, how long is your automobile? 
A. Sixteen feet from bumper to bumper. 
Q. You say you were a car length and a half above the cross 
marks when you struck Mr. Trundle? 
A. I don't say that to be exact. That is just what I mean, 
just guessing at it, looking at it when I went behind it. 
Q. The front having struck Mr. Trundle, according to your 
estimate, I understand of course it is an estimate, you were 
eight plus sixteen feet up from the cross marks, is that right Y 
A. Yes. 
Q. Now, I don't want to embarras_s yon at all. I am sure 
you will give me credit for that. As a matter of fact, you 
can't see at all out of your left eye, can you 7 
A. That is right. 
Q. By reason of this situation, as you stated formerly, you 
can't see very well objects unless they are ten feet away? 
_ A. I can see from this lady here to the wall. 
Q. ·But anything very close, you can't see very well? 
A. Anything in reach I can't see on the left as good as I can 
on the right. 
Q. Your range of vision is not very good inside of ten feet, 
is it? 
A. Absolutely, as far as that distance. 
Q. I don't understand you. Let me ask you, at the last 
trial of this case, on April 16, 1937, if you did not say this. 
I refer to page 17 of this record. I think Mrs. Bendall took 
it for you at that time. Re-direct examination by Mr. Sanford. 
Please state, Mr. McBride, whether or not this is a correct 
statement that you made at the former trial. Mr. 
~ page 105 } Sanford asked you this question: 
"Q. Mr. Harris has asked you about your eye. Does the 
fact that you haven't but one eye interfere with your driving 
an automobile?" 
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Didn't you answer : 
''A. I can't say that it does. I got a driver's permit since 
I lost my eye; as far as my seeing ten feet in front of my 
car, I can see a person on each sidewalk. I can see all 
the way across the street.'' 
You can see, then, objects ten feet in front of you practically 
as well as you could before you lost your other eye? 
A. That is correct. 
Q. How close was Mr. Trundle to. you when you first saw 
him7 
A. I would say possibly eight feet. 
Q. Eight feet? 
A. From where I was sitting in the car to where 1\!Ir. Trundle 
was. 
Q. I mean from the front of your car f 
A. I just saw him and hit him practically at the same time. 
Q. So he could not have been more than a foot or two in 
front of your car, because you didn't go any distance after 
you hit him7 
A. He was close. 
Q. When you saw him 1 
A. Yes. 
Q. That was to the left-hand side of your car? 
A. Yes. 
Q. Now, Mr. Trundle, according to your testimony, was com-
ing from the right-hand side of ~{a.in Street, crossed the main 
line of traffic in front of a moving van.;_that distance, accord-
ing to this map, is 15.82 feet to the first street car track. N ovt 
how far do you think the van was from the curb, going up 
Main Street? · 
A. I couldn't be positive. I don't know exactly. 
Q. I understand, but 'vas it some few feet? 
page 106 ~ A. I think at the last trial you set it at five feet. 
Q. I don't think I said so. How far will you 
tell the jury, give us your impression as to how far you think 
the van 'vas fron1 the curbing, as it proceeded up the street? 
A. I didn't notice particularly. As I started to pull off, it 
-was glaring me in the face. 
Q. Was it close or far? 
A. My impression is it was close. • 
Q. How wide would you say the van was f 
A. I would say possibly 7% feet . 
. Q. If it were close to the curb, within one foot, we have 
fifteen feet to the first street car track? 
A. Yes. 
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Q. How wide is your carY 
A. I don't know that I ever measured it. 
Q. You can give us an idea? 
A. Approximately 6 feet. 
Q. So that if we measure the distance from the curbing 
over to the center of the street, the left-hand side of your car 
was past the center of the street? 
A. Possibly. 
Q. So that you, having struck Mr. Trundle with the left-
hand side of your car, and Mr. Trundle having come out from 
behind the van, I ask you if it wasn't necessary for Mr. 
Trundle to have walked at least some fifteen or sixteen feet 
right across where you could see him if you had been looking? 
A. I don't think he walked that far. 
Q. We have a moving van which we agree took up, I under-
stand, Mr. McBride, these are approximate figures, no one was 
there with a tapeline. You sa.y the van was seven and a half 
feet wide, and we agree it is probably one foot from the curb-
ing, so we have eight and a half feet. 
page' 107 r Mr. Sanford: We object. He has only followed 
Mr. Harris' suggestion. 
A. I didn't take any measu.rements, and I don't dare say. 
Q. You gave your impressions in your favor. I ask you to 
give them now. If you can't give them, aU right. If you 
want to say "I don't know", say that. You said you believed 
the van was about seven and a half feet wide, and you believed 
it was about one foot from the curbing? 
Court: He didn't say that. I-Ie said it was close to the 
curb, and you say it was one foot from the curb. 
Q. Give me your impression as to how far it was from the 
curb, in feet. 
A. I don't know. 
Q. Will you say it was one foot? 
A. I don't like to say. 
Q. Was it near the center of the driveway? 
A. I couldn't say. I don't know well enough to say. I 
don't want to tell anything 'vrong. 
Q. I. understand. Nevertheless, it 'vas somewhere in this. 
driveway, wasn't it? 
A. Yes. 
Q. Your purpose in cutting out was to pass it? 
A. Yes. 
Q. You were in the act of passing when you struck Mr. 
Trundle? 
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A: Yes. 
Q. Now, is this not a fact, so wherever the van was, Mr. 
Trundle stepped out f.rom in front of the van, is that correct Y 
A. That is my impression I had at the time. He said he did. 
Q. When he got clear of" the van, there was nothing to pre-
vent you from seeing him? 
A. I think I c·an possibly explain that to you. It was a bad 
night and you could only see in the focus of your lights. When 
I cut around, my headlights w~re thrown to the left. When 
I straig-htened my car back up, that is when I hit 
page 108 ~ J\{r. Trundle. You nor anybody else could have 
seen anybody to your right. . 
Q. You just drove around the van ,vithout being able to seef 
A. I could see as well as anybody else. 
Q. Your explanation as to the focus of your lights-which 
way was your car headed when you struck him 7 
A. It was headed more or less up the street. I struck him 
when my lights turned on him. 
Q. You had not completed the turn at all? 
A. Hadn't completed. my turn? 
Q. Yes. 
A. I got as far as I wanted to go in the street, to go on 
up the street. · · 
Q. Didn't he step in front of the truck, according to your 
storyf 
A. In front of the truck? 
Q. Yes. . 
A. Yes, I think so. 
Q. How long was· the truck Y. 
A. I don't know. 
Q. You couldn't give us any idea.? 
A. No. 
Q. Now, Mr. ~f:cBride, after you had struck Mr. Trundle, 
as I understand you, ·there was a street car standing behind 
you? 
A. Yes. 
Q. It stayed there until you moved off? 
A. The car never passed while we were putting Mr. Trundle 
in the car. 
Q. You are sure of that Y 
A. Yes. 
Q. Mr. Barber was driving that car, wasn't heY 
A. So I presume. 
Q. You understood that from him before this trial! 
A. I don't care to answer that question, from 
page 109 ~ what he told me. 
Q. Now, then, you got out of the car. You went 
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immediately to Mr. Trundle, and Mr. Trundle, as you recall, 
was lying near the outside rail going downtown Y 
A. His head was. 
Q. That would be the rail nearest to the curb on the right-
hand side going downtown, and the rail farthest from the 
curb on the left-hand side going uptown, is that correct Y 
A. I beg your pardon, you got me confused. Mr. Trundle 
fell, he was going across to the downtown rail. When he 
fell, his head was close to the downtown track, outside rail. 
Q: Outside rail? 
A. Yes. 
Q. Now, you of course immediately went to Mr. Trundle 
and offered to pick him up f 
A. Yes. 
Q. Mr. Trundle then said to you what? 
A. He asked me why I hit him. . 
Q. You then took him on up and went to his house, and 
called Dr. Miller, and went to the hospital; then went home, 
telephoned the police officers, after you went to Park Place and 
got Mrs. McBride, and the police officers went up there. You 
went up to the hospital, and only one of the officers went 
with you to his roomt 
A. That is right. 
Q. When you got there, yon said to Mr. Trundle, didn't you, 
''Mr. Trundle, I am awfully sorry I hit you down the street''? 
A. Yes. 
Q. I am asking you· did you or not say this to Mr. Trundle-
Court: Are you just putting the question to him Y 
Mr. Harris: Yes, I am. 
page 110 ~ ''This man has got me and is going to take me to 
jail"? 
A. I did in a joking way, yes, sir. 
Q. You were joking? 
A. I was joking with Mr. Trundle. 
Q. Was Mr. Trundle joking with you? 
A. I expect he was, I don't know. 
Q. Then, did },fir. Trundle say to you or not on that occasion: 
''I walked up the street as I usually do and crossed over." 
Did Mr. Trundle say thatY 
A. Yes. 
Q. In reply to your statement, in which you said the man 
has got me and is going to take me to jail-
A. I said, "I have to go with Mr. Newell to jail". 
Q. Did or not Mr. Trundle say-"Oh, no, it wasn't your 
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faultY You can't put him in jail, I will go on your bond.'' 
That was what he said, wasn't it 1 
A. He said it was just one of these things that happened. 
Q. Did you state that at the last trial 1 
A. I don't know whether I did or not, but Mr. Trundle said 
that. . · 
Q. Now, Mr. McBride, did you or not, I understand you now 
to say this accident occurred down here on l\1:ain Street, reason-
ably close to these cross marks. You estimated it to be about 
a car length and a half above them. 
A. That is my best knowledge and belief, without taking 
measurements. 
Q. I want to ask you if that very night you didn't tell 1\;Ir. 
Newell that you were passing a truck, about at the intersection 
of Chestnut Street, and '' 1\llr. Trundle just popped up in front 
of me and in passing this truck I hit him". 
A. I said about the intersection. 
Q. You did say about the intersection 1 
A. I was giving him about where it was, to let him kno'v 
as well as I could where I hit him. 
Q. You did say that to l\1:r. Newell that night. You didn't 
say anything about Chestnut Place and the cross walk 1 
A. I didn't tell him to be exact, that it exactly happened at 
Chestnut Street. 
Q. You did say that to Mr. Newell that night 1 
· page 111 ~ A. I told him "about". 
Q. Chestnut Street? 
A. Yes. 
Q. Mr. McBride, what became of the van or truck you 'vere 
passing when you struck l\{r. Trundle~ 
A. Mr. Harris, I didn't pay any attention to it at all. l\fy 
whole thought was to get Mr. Trundle and do something for 
him, and take him to the hospital. 
Q. Did you see anybody else at the place you recognized 1 
A. Didn't a person come up to offer any assistance. If any-
body came up, I didn't see them. I am sure nobody spoke to 
me. 




Q. Mr. McBride, do you recall when you first heard of any 
distinction between Chestnut Street and Chestnut Place, 
A. "When I first heard of it, 
Q. Yes. Did you hear of it before this trial~ Did you ever 
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hear one called Chestnut Street and the other called Chestnut 
Place? 
A. I never noticed it before this trial. 
Q. Did you ever hear of the street running from Dr. 
Miller's to the school referred as to Chestnut Street 7 
A. I never knew any difference before this trial. 
Q. I want to ask you to come to this map again. Right here 
is the safety zone where the street car stopped at Chestnut 
Place? 
A. Yes. 
Q. Where do you think you first sighted that moving van 
when you pulled out here Y 
A. I sighted it before I pulled off. I could see the moving 
van. 
page 112 ~ Q. When did you begin to turn out? 
A. I come along here. 
Q. How far did you have to go before you could get your 
car straightened out up the street? 
A. A little ways. 
Q. About where Y 
A. I would say coming out from down here. 
Q. You think it took you sixty or seventy feet to turn your 
car out to miss another car? 
A. I wouldn't be exact about it, Mr. Aiken. 
Q. How wide is the street here, isn't it 26.6 feet wide from 
here to here? 
A. Something like that. 
Q. You say you saw the moving van in front of the Boat-
wright home, as soon as you started out here 7 
A. Yes. 
Q. How far do you think you would have to go before you 
could right your car? 
A. I pulled diagonally out into the street. I couldn't say 





Q. Your .name is Mr. William Newell? 
A. Yes. 
Q. You are a police officer of the City of Danville? 
A. Yes. 
Q. ~Ir. Newell, on the night !1:r. Trundle was injured, which 
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is in evidence on the 12th of December, 1936, did you go to 
the hospital and see Mr. Trundle? 
A. I did. 
page 113 ~ Q. Who went with you Y 
A. Mr. Mays and Mr. McBride. 
Q .. When you went in the room to see Mr. Trundle, and 
talked to him, who was present then? 
A. Mr. McBride, Miss Powell, and I think his wife was in 
there, I won't be positive whether she was or not. 
Q. When you saw Mr. Trundle, what was his apparent con-
dition? 
A. Mr. Trundle was laying there in the bed, smoking a 
cigarette, when I got in. I spoke to him. I found out his 
leg was broken. 
Q. Did he tell you anything about how the accident oc-
curred? 
A. He told me jt happened at Chestnut and Main Street. 
He told me he was walking in the street there and this car 
hit him. 
Q. Did he say anything about seeing a truck or moving van 
there? 
A. I won't say positively whether 1\{r. Trundle said that 
or not. 
Q. Did Mr. Trundle say anything about stepping in front 
of a truck? · 
A. He said something about stepping in front of a. truck, 
and the car hit him and knocked him in the middle of the car 
track. 
Q. What else did he sayT 
.A. He asked me what I was going to do about Mr. McB.ride, 
and I said I had to take him down and put him in jail or under 
bond, and he said not to do that. He asked me not to do it. 
Q. Did he give you any reason Y 
A. He said he couldn't help it, said it was one of those un-
avoidable· accidents~ He left that impression with me. 
Q. Did he say anything about how quick Mr. McBride 
stopped? 
A. He said he hit him and knocked him down. I won't be 
positive whether he said how quick he stopped or not. From 
what I found out from other parties, he-
Q. He told you-he s~id it was one of those unavoidable 
accidents? 
A. I won't say whether he used the word un-
page 114 ~ avoidable, but he said he couldn't help it. 
Q. He gave you the impression it wasn't 1\{r. 
McBride's faultY 
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M~. Harris : I think that is leading. 
Q. Did you or not say a while ago that he said it was not 
his faultY 
A. He asked me not to put him under bond or put him in jail, 




Q. You were there in your uniform? 
A. Yes. 
Q. While of course you didn't have Mr. Ne~oell handcuffed 
or anything like that, he was in your custody Y 
A. I got a call to go to ~{r. ::M~cBride 's home on Montague 
Street, and he told about having this accident. I told him we 
would have to bring him down and put him under bond and 
make some arrangements. 
Q. Then you stopped by Mr. Trundle's room, as you said Y 
A. Yes. 
Q. Mr. McBride was with you? 
A. Yes. 
Q. The other officer didn't go up there Y 
A. I don't think he did. 
Q. The conversation arose when he asked you what you 
were going to do with Mr. McBride, and you told him you 
were going to arrange -bond or arrange bail, and he asked you 
please not to do that, or words to that effect Y 
A. Yes. 
Q. You are a traffic officer in Danville Y 
A. Yes. · 
Q. Have been for how many years? 
A. Seven. 
page 115 r Q. Up at Chestnut Street, are there any cross 
walks painted across the ~:;treet T 
A. No. 
Q. Is there any traffic light there f 
A. No. 
Q. Was there on this night any police officer on duty at that 
place? 
A. I don't suppose so. I got a call to come to Montague 
Street. 
Q. You have never known of one being there, have you t 
A. One is there during the school hours. 
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RE-DIRECT EXAMINATION. 
Mr. Sanford: 
Q. In your conversation with Mr. Trundle, did he ever 
say anything about he didn't mean to do it or anything of that 
kind? 
A. When I went in there and spoke to Mr. Trundle, and he 
asked about what I was going to do with Mr. McBride, I told 
him I would have to carry him down and put him under bond, 
and he asked me not to do that, that he couldn't help it, some-
th_ing to that effect, and said he would go his bond. 
Q. Then the other conversation followed Y 
A. It just growed out of that. 
Q. Mr. Newell, had Mr. ~IcBride volunteered to go to the 
hospital, or asked permission to go with you to the hospital 
to see Mr. Trundle? · 
A. I believe he did. 
Q. Who called you? 




MRS. H. B. TRUNDLE, 
Re-called as rebuttal witness. 
DIRECT EXAMINATION. 
Q. ~Irs. Trundle, I believe on your direct examination you 
stated you did not see any part of the accident yourself, at 
all? 
A. No. 
Q. Were you up at the hospital at the time }.lfr. Newell came 
in with Mr. McBride, in custody, and did you hear the con-
versation between Mr. Trundle and Mr. McBride and the 
police officer 1 
A. Yes. 
Q. 'Viii you tell us, as you recall, what ~{r. Trundle said 
with reference to the accident Y 
A. Speaking of Mr. :h£cBride to the police officer, lVIr. 
Trundle said, "Don't lock him up, don't put him in jail. He 
didn't intend to do it". That 'vas what Mr. Trundle said. 
Q. What condition, }Irs. Trundle, was l\Ir. Trundle in at that 
time? 
A. He was somewhat shocked. He was not in perfect con-
dition at all. I-Ie looked very badly. Of course, he was smok-
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ing a cigarette, but I could. see that Mr. Trundle was not 
entirely himself, in my opinion. 
CROSS EXA:l\IINATION. 
Mr. Aiken: 
Q. To what extent do you think 1\olr. Trundle knew that he 
had been injured at that time, Mrs. Trundle' Did he know 
his leg was broken f 
A. I asked him what else, and he said it was my leg, Dr. 
lVIiller said. 
Q. Dr. Miller said his leg was broken 7 
1:\.. He said my leg. 
Q. You think at the time of the conversation between Officer 
Newell and Mr. Trundle, Mr. Trundle realized his leg was 
broken¥ 
A. Yes, because the doctor had told him his leg was broken, 
and he had a hypodermic. 
Q. You say that Mr. Trundle told Officer Newell ''Don't 
lock him up, he didn't intend to do it" f 
page 117 ~ A. He didn't mean to do it. ' 
Q. What else did he say Y 
A. I didn't hear Mr. Trundle say anything else at the mo-
ment. 
Q. At any other moment a little later on, what did he say¥ 
Do you remember hearing him tell Officer Newelll\Ir. McBride 
couldn't help it? 
A. He said "Don't lock him up, it was unintentional, he 
didn't mean to do it". 
Q. What did he say just a moment later? 
A. I don't recall. 
· Q. Do you remember his saying he couldn't help it, that it 
was an unavoidable accident f 
A. I didn't hear him say it was an unavoidable accident. 
Q. Do you remember hearing him say it was not 1\tir. Mc-
Bride's fault 1 
A. No, I didn't hear him say that. 
Q. Do you remember hearing Mr. Trundle say Mr. McBride 
couldn't help it? 
A. I heard him say he didn't intend to do it, don't lock 
him up, don't put him in jail. 
Q. I know that. I was just wondering if you can remember 
now that he said Mr. McBride couldn't help it? 
A. I don't recall that. 
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RE-DIRECT EXAMINATION. 
Mr. Harris: 
Q. Mrs. Trundle, Judge Aiken asked you if Mr. Trundle 
realized his leg was brok~m. I believe you said he did. Did 
he complain of pains across his chest also Y 
A. Sunday morning I was there. Dr. Miller had gone. He 
said "My chest is sore". I noticed his breathing was bad. 
That alarmed me. He said "I have soreness across here". I 
asked the nurse to rub his chest with camphorated oil. 
page 118 ~ 
Mr. Harris: 
MISS JACK POvVELL, 
the witness. 
DIRECT EXAMINATION. 
Q. Miss Powell, how soon did you go to the hospital after 
Mr. Trundle was struck, assuming he was struck at approxi-
mately six o'clock? 
A. I would say around seven, ,somewhere around seven, 
about supper time. · 
Q. Had they brought }.£r. Trundle back from the operating 
room when you got there Y 
A. Yes. 
Q.~ Did Mr. Trundle make any statement to you as to how 
the accident occurred Y 
A. Yes, I asked him what happened to him. 
Q. What did he sayY 
Mr. Sanford: I don't think it is proper the way Mr. Harris 
asked that question. 
Court: Your objection is well taken. 
Mr. Harris: If they offered a statement that he made for 
their benefit, am I not entitled to show all his statements 7 
Court: Not unless it is in connection with their statements. 
Mr. Harris: Will your Honor permit me to state in ·the 
record what I expect the witness to testify toY 
Court: In the absence of the jury. 
(Jury goes out.) 
Q. Miss Powell, will you state who was present when you 
'vere discussing the matter 'vith Mr. Trundle? 
A. I went on in and asked him what happened. I knew his 
leg was broken because his nurse called me and told me that 
Mr. Trundle had been struck by a car driven by Mr. McBride. 
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I asked him what in the world happened to him, and Mr. 
Trundle said, ''I got off the bus, walked up the street to my 
usual place where I can see the traffic up the street and down 
the street, and out Chestnut, and got hit by an automobile''. 
Q. He said he got off the bus at his usual place, walked .up 
the street where he could see the traffic up and 
page 119 r down the street, and out Chestnut, and got hit 
by the automobile? 
A. Yes. 
Mr. Harris: I ask that she be allowed to give this evidence 
in the presence of the jury. I think it becomes admissible by 
reason of their evidence. 
Court : Overruled. 
Mr. Harris : Exception. 
Mr. Harris moved the Court to allo'v the jury to view the 
scene of the accident, which motion the Court allowed, after in-
structing the jury as to the purpose of the view, and warning 
them against taking any measurements of any kind. 
Mr. Sanford: If the Court please, we again move to strike 
the . evidence of the plaintiff, as being insufficient to sustain 
a verdict. Since the motion was first made, of course the de-
fendant has introduced its evidence, and the plaintiff has in-
troduced its evidence in rebut~al. It seems to me the position 
of the plaintiff is no stronger than it was in the beginning. 
In fact, there has been no evidence showing any primary negli-
gence on the part of lVIr. McBride, regardless of whether the 
Court considers that the action of Mr. Trundle in crossing 
Main Street as the plaintiff contends, was contributory neg-
ligence as a matter of law. There is no evidence in this record 
tending to show that Mr. McBride, as I see it,' was guilty of 
any negligent act. There is no evidence that he was passing 
any vehicle at an intersection, ·unless you pick out a part 
of the defendant's evidence, whiQh says the accident occurred 
at an intersection, and add to the defendant's evidence .in 
which he says he was passing tl1e truck between intersections 
when the accident occurred. Otherwise, there is no evidence 
that the accident occurred at an intersection, or Mr. McBride 
passed a vehicle in an intersection. Taking the plaintiff's 
view of the case, which I understand is the only 
page 120 r view we ca.n consider on this motion, that, coupled 
with the inferences they get credit for after the 
defendant's evidence is introduced, they have Mr. Trundle 
crossing Main Street diagonally. We are left to grope in 
the fruitless fields of speculation as· to how he happened to get 
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out in the street, and when, and under what circumstances. 
He has gotten around the center of the street when he was 
struck by the automobile driven by Mr. McBride. The evidence 
of the plaintiff is that the ~£cB.ride car was proceeding at a 
reasonable rate of speed, and stopped instantly. It seems to 
me, sir, that under the circumstances, this is what we should 
consider, that if there ever were one, this is a very clear 
case that the plaintiff has not sustained any portion of the 
burden, and it doesn't seem to me that reasonable men could 
differ in the conclusion that 1'Ir. Trundle came to his death 
by reason of his own negligence, through no fault of ~Ir. ~ic­
Bride. 
Court : The motion will be overruled. 
~Ir. Sanford: Exception. 
'INSTRUCTIONS TO THE JURY. 
Mr. Harris : I offer the identical instructions your Honor 
gave at the last trial. I copied them from the original records. 
I numbered that instruction No.1, and the remaining instruc-
tions are Nos. 2 to 8, inclusive, and are identical copies of 
the instructions heretofore given. 
Mr. Aiken: We object to the giving of instruction No. 1 
on the following grounds : 
.It does not state the law correctly, and is misleading to the 
jury. From this instruction, the jury could very easily get 
the impression that there can be no criminal violation of the 
traffic laws, unless the driver commits an intentional wron~, 
or drives in a reckless manner, disregarding the rights of 
others, and the jury could further gather the impression that 
there is no criminal offense in connection with driving an 
automobile except manslaughter and assault. Thi~ instruc-
tion fails to take into consideration that the driver of an 
automobile can be guilty of reckless driving and be fined for 
such an offense, and for driving negligently and failing to 
drive a car in a careful and prudent manner. It is the con-
tention of the defendant that there is no possible theory 
under which this defendant could be held responsible in this 
action, unless he had violated some of the traffic laws of Vir-
ginia, for which he would be liable for some punishment. The 
Court's attention is called to the fact that it is 
page 121 r a violation of the traffic laws of :v'irginia for a per-
son to fail to drive in a careful and prudent man-
ner, or fail to yield the right of way in proper cases, or to 
pass a car in an intersection. And if the jury believe frotn 
the evidence that Mr. Trundle int-ended to completely exon-
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.erate Mr. :htfcBride from all criminal responsibility for this 
accident, it would necessarily exonerate him from all civil 
liability. This instruction was given by the Court at the re-
quest of the plaintiff over the objections of the defendant, 
upon the foregoing grounds, and the defendant excepts. 
Mr. Sanford: Instruction 2 we object to, because it tells 
the jury as to the duties of the defendant and the plaintiff, 
as far as the passing of vehicles in intersections is concerned. 
It is our contention that there is no evidence in the record 
that Mr. McBride was passing any moving vehicle at or in 
an intersection, and consequently this instruction is objected 
to. 
Instruction No. 3 is objectionable because there is no evi-
dence that Mr. Trundle had entered or was crossing the street 
at an intersection, except in violation of the law, and that 
is he was crossing at an intersection diagonally, which would 
prevent his having the right of way. It seems when he started 
diagonally across, he forfeited the right-of-way. Consequently, 
the statement that he had the right-of-way and McBride's car 
should yield the right-of-way is improper. 
Instruction No. 4-The same objection is true, because we 
don't think there is any evidence to show Mr. Trundle ever 
entered the intersection prior to the time McBride's car 
reached same. Otherwise, there is nothing wrong with the 
instruction, except there is no evidence on which to base it. 
Instruction No. 5-The only objection is the general objec-
tion that the plaintiff is not entitled to any instructions, be-
cause there is not sufficient evidence to go to the jury on any 
·point. · . . . 
Instruction No~ 6-The same is true as to No. 6, no ob-
jection other than that. . 
Instruction No. 7-We object to that instruction because 
there is no evidence that- the car driven by McBride turned 
.. . to the left and .Passed any vehicle proce~ding in 
page' ·122 ~ the same 'direction, at or in an intersection. This 
is the instruction that was amended by the Court. 
Instruction No. 8-the same general objection, that it is 
improper because the plaintiff is not entitled to any instruc-
tions. 
Defendant offers instructions A to 0, as amended. 
Court: I inserted the· word" proximately" inN o. D. I will 
give No. N as given. 
Mr. Harris: I object to the giving of No. N, my view being 
that while the instruction might apply between intersections, 
that the whole testimony as to Mr. Trundle's crossing between 
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intersections comes from the defendant' and his witnesses, anq 
none of these witnesses state that he was crossing diagonally. 
On the contrary, they state he was crossing straight across, 
and the only evidence as to any diagonal crossing was the in-
ference which might be drawn from Dr. Crumpler's testimony, 
if the jury saw fit to accept that, that :M:r. Trundle was cross-
ing in the intersection of Chestnut and Main, diagonally across 
the street. Our view is that there is nothing in the law that 
makes it negligence, as a matter of law, to cross diagonally 
at an intersection. 
Next, all of the evidence at that point shows that, Ttundle 
was beyonP. the center of the street in the way in which he 
was proceeding. Therefore, the instruction should be refused,' 
because the jury could not get the view that the crossing of 
the intersection diagonally, if same did take place, in any way 
proximately contributed to his death. 
page 123 ~ Teste : 
Aug. 2nd, 1937. 
HENR.Y C. LEIGH, Judge. 
page 124 ~ CERTIFICATE OF EXCEPTION NO. 11. 
Harry Burns Trundle's Executor 
v. 
Monroe Hobson McBride. 
The following· evidence on behalf of the plaintiff and of the 
defendant, respectively, as hereinafter denoted, is all the evi-
dence that was introduced on the trial of this cause at its first 
trial held at tlte February, 1937, term of the Corporation .Court: 
of .the City of Danville, Virginia. · 
.': ~·- .• 
page 125 ~ In the Corporation Court of Danville, ViFgin.ia. 
TESTIMONY.· 
Harry Burns Trundle's Executor 
v. 
Monroe Hobson McBride. 
Before Hon. Henry C. Leigh, Judge. 
February 10, 1937. 
Appearances: Malcolm K. Harris, of Harris, Harvey & 
Brown, Counsel for plaintiff; Aiken, Sanford and Johnson, 
Counsel for defendant. 
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The first witness, 
LANDON C. HORNE, 
being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
1\fr. Harris: 
Q. Your name is Mr. Landon C. HorneY 
A. That's right. 
Q. Are you connected with The First National Bank of 
Danville? 
A. Yes, sir, that's right. 
Q. Can you tell us whether or not The First National Bank 
of Danville, who is the plaintiff in this action, is the duly 
qualified executor of the estate of Harry Burns Trundle, and 
if so, 'vhen did you qualify? 
A. Yes, we qualified as executor on December 22, 1936. 
Q. You are still so acting? 
A. Yes, sir. 
No cross examination. 
page 126 ~ The 'vitness, 
EDWARD W. CAMM, 
being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
1\Ir. Harris: 
Q. What is your occupation? 
A. X-ray technician, Memorial Hospital. 
Q. How long have you been engaged in the work of taking 
and reading x-ray pictures Y 
A. Approximately 20 years. , 
Q. Could you give the jury some idea. as to about how many 
pictures you have taken during that time! 
A. 150 to 200,000. 
Q. Did you take some x-ray pictures of Mr. Harry Burns 
Trundle in December of last year 7 
A. Yes; sir. 
Q. Could you give us the date that you took themi 
A. The first one I took was on December 12, 1936. 
Q. And the next one was when? 
A. December 16, 1936. 
Q. They were both taken at the hospital? 
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A. At the hospital. 
Q. Do you have those pictures with you T 
A. Yes, sir. 
Q. Will you just show the jury what they look like Y · 
A. Yes, sir. One picture here was taken on his middle 
spleen, of course· that doesn't show. 
Q. That is a picture of what part of Mr. Trund.leY 
A. Below the knee. 
Q. What leg! 
A. Below the knee. 
page 127 ~ Q. Which legf 
A. Left leg. 
Q. Can you say from that x-ray whether or not there was a 
fracture of th~ bone of that leg Y 
A. Any layman could see that. 
Q. Would you point it out to me and point it out to one of 
the jurors? 
A. Yes. 
Q. From that x-ray plate, Mr. Camm, is there any doubt 
whatsoever that there was a fracture of both the bones of that 
legY 
A. No doubt whatever. 
Q. Did you take any pictures that would show any injury, 
if any, to his chest or ribs? 
A. Yes, we have a picture here of his chest, which was taken 
in bed .. It is not a very satisfactoty ·picture due to the fact 
that he was a hard patient to handle, he could not cooperate, 
so I took a bedside picture of him. 
Q. What does that show, were they broken f 
A. Shows a broken rib, the 8th rib on the right side, and the 
8th rib on the left side, posterior. · 
Q. They were broken Y 
A. Yes, sir. 
No cross examination. 
The witness, 
MRS. HARRY BURNS TRUNDLE, 
being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Harrl8: 
Q. You are Mrs. Harry Burns Trundle Y 
A. Yes. 
Q. How old, Mrs. Trundle, was your husband, ~1:r. Harry 
Burns Trundle Y 
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page 128 } A. He was 61 and a few days. 
Q. I think it is perhaps agreed to by everybody, 
but I will ask you. On the night of December 12th, some gen-
tleman, Mr. McBride, or some of them, brought Mr. Trundle 
down to his house? 
A. Yes. 
Q. And you communicated with the doctor and he was car-
ried to the hospital! 
A. Yes. 
Q. When did Mr. Trundle dief 
A. In a very few days after he was struck .. 
Q. Was he still a.t the hospital 1 
A. Yes, he died at the hospital. He died on Friday night, 
Thursday night or Friday night. 
Q. It was 12 :40 on Thursday night. 
A. Yes. 
Q. Whom did Mr. Trundle IeaveY You of course, his widow. 
Now, how many children did he leave 1 , 
A. fie left three; Anne Dillard, my daughter, and my two 
boys; 3 children. 
Q. Three children, two boys and one girl? 
A. Yes. 
Q. Where does Miss Anne Trundle live? 
A. She lives with me at our home. 
Q. Is she self-supporting? Does she work? 
A. No, she is not self-supporting. 
page 129 r CROSS EXAJ\riiNATION. 
Mr. Aiken: 
Q. Could you tell us what the apparent condition of Mr. 
Trundle was when these gentlemen brought him home that 
night? · 
A. Why, yes, Judge Aiken, why I think Mr. Trundle looked 
very·_ghastly when I went out the steps. You know of course 
he had just had that blow, and he had come out of the pit, 
I believe they call it, he had been unconscious, he was struck, 
and he had come to himself, and this gentleman was so kind, 
he had taken him up and brought him by the house for me 
to see. 
Q. Did they take him in the house f 
A. No. 
Q. You say he had come to himself in front of the house? 
A. Yes, he was in the car. 
Q. And you went out to the car? 
A. Yes, I went down the steps. 
Q. Was Mr. Trundle's mind clear! 
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A. Why, yes. 
Q. Could he talk all right! 
A. Why, he just merely spoke to me, and I was somewhat 
horrified to see him look so pale, and I said: ''What in the 
world is the matter 1 '' and he said he had been struck and 
that he was sure his leg had been broken, and I asked him 
was there anything else, and he said he didn't know, but that 
· he was on his way to the hospital, and to call Dr. Miller, and 
so we called him, and Dr. Miller was right there in a few 
minutes, he had come. 
Q. Dr. Miller-came before he leftY 
A. Yes. 
Q. Did this conversation take place out in the car in front 
of your homeY 
A. Yes, he called me, and of course I went out to the car. 
page 130 ~ The witness, 
DR. L. 0. CRUMPLER, 
being duly sworn, testified as follows ~ 
DIRECT EXA~IINATION. 
Mr. Harris: 
Q. Dr. Crumpler, I hand you here a map which I will sub-
sequently prove properly, and ask you if you have seen this 
man before. 
A. Yes, sir. 
Q. Did you have one with you at any time that you 'vent 
down and looked over the scene of this accident Y · 
A. Yes, sir. 
Q. So that you are reasonably familiar with the places on 
this map, with the place of the accident Y · 
A. Yes, sir. · 
Q. How long- have you practiced medicine in Danville f 
A. Twenty years. 
Q. On this night about 6 o'clock when Mr. Trundle wa.s run 
over wpere were you' 
A. I was right here at the corner of Chestnut St. and Main, 
right here. 
Q. Will you explain to the jury just how you happened to 
be thereY 
A. I was coming down the street, and it was already dark,. 
it was raining, and there was right much trafti'c on the street, 
particularly on this side going back the other way, I was 
going downtown. When I got right along here, almost to this 
corner of Chestnut St. there was so much traffic over here, 
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and there was a car sitting right about here with the lights 
on, when I stopped here to see what was going to happen; 
I mean by that to say I was waiting for it to clear up to go 
on down the street, I stopped there to see whether the road 
would be clear or not, that is why I was sitting right" here. 
Q. You drove down Main St. T . 
A. Yes, I was coming downtown. 
Q. And then before you got to the corner of 
page 131 ~ Chestnut St., this corner here, you stopped your 
car, as I understand it. 
A. Yes, sir. 
Q. Your lights were on your carY 
A. Yes, sir. 
Q. You say there was a good deal of traffic here. What you 
meant was-
Objection as leading. 
Q. Please say when you say ''over here'' describe it off the 
map. 
A. What I mean by that is there was a string of cars clean 
on back down here almo~t as far as I could see, coming this 
way, uptown, and they had stopped, for what I don't know, 
they had stopped for something, and I didn't know whether 
some of those cars were coming across here or not, and that is 
the reason I stopped. 
Q. Imagine that two months from now I had to read over 
your statement, and you say ''right here and right here and 
right here''· I want you to say something on the map so 
you could go and pick up where you were putting your fingers. 
A. There were a whole line of cars opposite me. · 
Q. On what street Y 
A. Main St. going in the opposite direction. 
Q. And the car with the lights on it, on what street was that t 
A. On Chestnut St. 
Q. Opposite you or nearly opposite you T 
A. It was in Chestnut St. I reckon about 15 feet. 
Q. With the lights onT 
A. Yes. 
Q. Which way was the car apparently headed? 
A. Headed towards Main St. 
Q. So you stopped your car to let the traffic clear up T 
A. To see whether I could go on or run into the 
page 132 ~ car or some car going into Chestnut St. 
Q. Did you notice any sort of truck or van 
there? 
A. Right on this side, there was some kind of large vehicle 
going up the street. . 
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Q. Going up the street 7 
A. Yes, sir. 
Q. When did you first see the car which they say was struck 
by Mr. Trundl~ when did you notice it 1 
A. Just a second before the car hit Mr. Trundle. 
Q. Where did that car come from Y 
A. It was coming from down the street, I mean by that, from 
down towards town .. 
Q. Did it come out from behind the truck¥ 
A. Apparently so. The car was coming around as ·if to 
come around it, either came from down the street or Chest-
nut I don't know which. · 
Q. It was either one or the other~ 
A. Yes, sir. 
Q. vVhen did you first see this person that you afterwards 
learned was Mr. Trundle· Y 
A. It could not have been more than a second before they 
came together. 
Q. Were you looking right at it when the car hit him? 
A. I was looking right straight at it, I just happened to look 
at that time, because I was watching the traffic. 
Q. Won't you please tell us what you sa'v with reference 
to the car hitting 1\tlr~ Trundle Y 
A. Mr. Trundle was coming .. across from this side of the 
street, coming toward the corner right where I was parked, 
you understand, and just as he got; he ·was,-practically in the 
track on this side when the car struck him, the bumper struck 
him right hard, and he kind of spun around, liis f~et went out 
that way, and his head dropped down- within 6 
page 133 } inches of the rail next to me, anywhere ftom 6 to 
10 or 12 inches. 
Q. When you say the rail next to you, is that the rail on 
this street car track Y 
A. Yes, sir. 
Q. And that is the one farthest towards Chestnut St., to-
wards Chestnut St. · 
A. Towards Chestnllt St. 
Q. And you say his head hit that Y 
A. It hit in 6 or 10 inches of the rail. 
Q. Did his head get a pretty hard lick? 
A. It was a pretty hard crack, I thought that was the main 
injury he had, his head. 
Q. What did you do then Y 
A. I pulled down to the curb there, pulled my car to the 
curb, and got out of my car and got back there as quick 
as I could, and when I got back up there he had been picked 
up and put in a car, and the car was :fixing to move off, and 
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I asked them if they were going to the hospital and they 
said yes, and I assumed that he would be all right, so I got 
in my car and went on downtown. 
Q. Did you see Mr. Trundle aft€r he· was in the hospital 7 
A. Yes, sir, I saw him in consultation, about two days before 
he died. 
Q. What was the nature of his injuries Y 
A. He had a fracture of both bones of his left leg, and he 
had a fracture of c€rtainly one rib that I saw in the picture, 
and of course he had traumatic pneumonia as a result of the 
blow, that was our diagnosis. 
Q. What caused his death? 
A. Pneumonia. 
Q. What was that the result oft 
A. Traumatic pneumonia, from the accident, from being 
struck. 
Q. In other words, he died as a result of being 
page 134 ~ struck by this automobile. 
A. Yes, sir, that was the primary cause of his 
death. 
Q. I want you to take this pencil, which is white, and mark 
on this blue map the point, as best you can, by making a circle 
or any sort of cross mark, at which 1\1r. Trundle hit that side-
walk or str€et car track or whatever it was. 
A. Here is where his head hit, just about right there. 
Q. Right there is where his head hit? 
A. Yes (marked cross mark on map in white). 
Q. Could you go back up there on the ground and point out 
·this place yoJirself t : · · · 
A. I am pretty sure I could. 
Q. Have you been back there since, at my request, to see 
if you could do it.1 · 
A. I did. 
Q. Are you satisfied you 'picked· out the right place! 
A. I am satisfied I did. 
Q: ·I wish you 'vould t~ll us something as to the visibility 
that night. ·What sort of night was it? 
A. ·It was a bad night, it was raining, visibility was bad. 
CROSS EXAMINATION. 
Mr. Aiken: 
Q. What did you say was the reason that you had stopped 
your car thereY 
. A. On account of the traffic being so congested right at that 
time. 
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Q. Show us on the map here where the traffic was that was 
bothering you. 
A. '\V hen I got right here; my car was right here, there was 
a string of cars all the way, as far as I could see, down here, 
from the headlights. 
Q. Coming up this way Y · 
A. Up the street. There were two or three cars parked 
right along here, they did not have any lights on, they were 
parked there. 
Q. Headed this way? 
A. Parked facing out Chestnut Street. They 
page 135 } weren't bothering me, but there was a car right 
along here with the lights on, going into Main 
Street (out of Chestnut indicated), and from where he was 
I couldn't tell whether he was going this way or comin~ down 
this way or what, and then too, 'vith the cars starting up 
around here, I didn't know whether they were going into 
Chestnut Street or not, so I just stopped right there, to see 
where they were going,. stopped there to see whether it would 
be safe for me to go on by there, or whether any of them 
were going to run into me. 
Q. There weren't any headed into Chestnut were there f 
A. No, there were ·cars coming around this . traffic here, 
I was hedged in two ways, with the possibility of traffic coming 
this way. . · 
Q. Of course this car coming out of Chestnut into Main was 
more of a threat. 
A. Yes, I was watching this car. 
Q. That would have been the one that would give you 
trouble. 
A. It might have been. 
Q. Was that car standing still or coming? 
A. That car was slowly moving. 
Q. Did it ever get out into Main before you got out of the 
car? 
A. I don't know what became of that car, because when I 
looked up here to see whether this man was coming, they hit. 
Q. This car was still np in Chestnut StreetY 
A. I don't know. 
Q. Had that car come around in front of you Y 
A. No, it was still right in here, and it was this traffic, he 
was just. parked up close to me, and they were swinging around 
here. 
0. So. this car was g·etting closer to you all the time f 
A. I think that man stopped to see whether anyone was com-
ing or not. 
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Q. You and he were watching each other 7 
page 136 } A. I was watching this car and this traf:fie too, 
I had to. 
Q. You say that was a dark, rainy night, .and you were in 
your car until after 1\f:r. Trundle had been taken up? 
A. Yes. . 
Q. ·Now, on a dark, rainy night, with you. jn your ear there, 
and traffic buzzing all around you, how could you tell the 
number of inches that his head was 7 
A. Because I was sitting right here looking when he fell, 
and I saw where he fell. 
Q. And you could tell the number of inches from that Y 
A. I said approximately. · 
Q. Was there any cross-walks here for .pedestrians 7 
A. I don't know, I don't think so. 
Q. You have been back up there again at the request of 
Mr. Harris, haven't you? 
A. Yes. 
Q. Did you see any cross-walk 7 
A. No. 
page 137 } The witness, 
H. S. PEffiCE, . 
being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Your name is Mr. H. S. PeirceY 
A. Yes, sir. 
Q. Where do you live? 
A. I live in town, on Mountain View. 
Q. What is your profession and business 7 
A. I am a civil engineer and surveyor. 
Q. You make mapsY 
A. Yes, sir. 
Q. At my request, and with the understanding of counsel 
on the other side, did you make this map showing the scene 
of this accident, with the understanding that you would fur-
nish it to both parties Y 
A. Yes, sir. 
Q. This that I offer you here is a blueprint of the map that 
you made from your own survey, Mr. Peirce Y 
A. Yes, sir. :I I 
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(Map offered in evidence, dated Jan. 30, 1937, as Exhibit 
Plaintiff. ''Map''.) 
· Q. 'Now, Mr. Peirce, tell us in what direction generally 
Main Street runs Y 
A. It runs southeast and northwest. 
Q. For the purposes of this case would it be reasonably 
accurate to say that it runs east and west Y 
A. Yes, sir. 
Q. You have an arrow on your map which shows exactly 
the way it does run Y 
A. Yes, sir. 
Q. Now, Mr. Pehce, how much of ~fain Street does this 
map .purport to .show, what length of ~fain StreetY 
A. It shows two intersections, Chestnut Street and Chest-
nut Place, they come into ~fain Street from op-
page 138 ~ posite sides and are not in exactly the same lo-
cation. 
Q. How much of Main Street does it show, the length of 
the map? 
A. It shows about 400 feet. 
Q. What is the width of Main Street from curp .to curb; 
that is, the outer face of the curbs' 
A. It is 46.03 feet. \ ~J ; -·i -
Q. That is measured from one curb to the otherf 
A. Yes, ~ir. 
Q. What is the grade of Main Street ·at· that pointY 
A. It runs approximately 2.8 per cent grade down towards 
town. ·. - · 
Q. ~fain Street is whatY· .; 
A. East and west. 
Q. And running-
A. Down grade, to the east. 
Q. Down grade to the east and upgrade towards the 'vest 1 
The Court': Did I understand you to say Main Street runs 
southeast and northwest 7 
· A. Yes. 
The Court: Isn't it northeast and southwest Y 
A. Yes, sir, th~t's right. 
Mr. Harris, resuming: 
Q. No,v, upon what side of Main Street does Chestnut 
Place come into Main St. Y 
A. That comes in on the north side. . 
Q. At 'vhat poin~, on what side, does Chestnut Street come 
in? 
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A. It comes in on the south side. 
Q. What is the distance between the two streets measured 
along Main Street; that is to say, what is the distance from 
Chestnut Place, the western corner, and the eastern corner 
of Chestnut Street, measured up Main .StreetY 
A. From center of street to center of street 7 
The Court: You asked him what is the distance from 
Chestnut Place, which I understand is the place 
page 139 } leading between Dr. Miller's house and Mrs. 
Boatwright's house, from Main. You asked him 
how much is the distance from the west corner there. Are 
you going diagonally? 
Mr. Harris: No, sir, of course, I mean a prolongatidh of 
this course here. 
A. That distance is approximately. 110 feet. 
Q. 110 feet? 
A. Yes, sir. 
Q. What is the width of Chestnut Place from curb to curb? 
A. That is 26.6 feet. 
Q. What is the width of Chestnut Street from curb to curb 1 
A. That is 27.16 feet. 
Q. Now, you have told us the width of those three streets, 
Main Street, Chestnut Street and Chestnut Place. Is there 
any material variation in the width, as shown. on your map 'Y 
A. No, sir, no ~aterial difference. 
Q. They are substantially the same width all along 7 
A. Yes, sir. 
Q. Now, if a person were going up Main Street in a west-
erly direction he would be going up this grade that you speak 
of. 
A. Yes, sir. 
Q. And you say that g-rade is what? 
A. Approximately 2.8 per cent; that is variable there, it 
is not any one particular grade, but it will average about 2.8 
per cent. 
Q. How many street car tracks are there in 1\{ain Street' 
A. There are two sets of tracks, there are four rails all 
together. · 
Q. What is the width from outer rail to outer rail 7 
A. That is 4.28 feet. 
Q. For each track Y 
A. It varied, one is 4.77, but for all practical 
page 140 } purposes it is the same thing. 
Q. That is from rail to rail? 
A. Yes, sir. 
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Q. How much space in Main Street do the two tracks take 
upY 
· By the Court: Did you measure that from the outside Y 
. A. No, that is inside the rail and the rail is about 2 inches 
wide. -
Mr. Harris, resuming : 
Q. How much space do the tracks take up Y How much 
space inside, between the track and all t In other words,. yo1;1 
have all four lines running down here, which I assume in-
dicate the car tracks. . r • 
A. Yes, sir. 
Q. What is the distance from one side of those broken lines 
to the other side of those broken lines Y · 
A. That is approximately 14 feet. 
Q. That is made up of the two sets of rails ·and the space 
in between them Y 
.A. Yes, sir. 
Q .. There was put on this map by a previous witness a 
cross mark which he said indicated the point that he ob-
served. Will you be good enough to put your scale against 
that dot mark that is there, put your scale there, and tell us 
how far that is from the north side curb of Main StreetY 
A. That would be 28 feet. 
Q. Twenty-eight .feetY 
A. Yes, sir. 
Q. How much is that point beyond the center line of Main 
Street? 
A. About 5 feet. 
Q. It is 5 feet beyond the center line T 
, .A. Yes, sir. . 
Q. Do you know where the safety zone for the bus, -stop. is 
for buses going west or up Main Street! . . . 
page 141 ~ A. It is directly across !rom Dr. MiHer.~s home, 
· the westerljr line is practically· in line with the 
easterly line of Che~tnut Place; that is, the street line;; ~ 
Q. In other words, it is down below, or east of Chestnut 
Place, is that cotrectl ·· _, ·r .... • ·• · •. , , •. , • L. ·•·. ~ :·..:.: · 
A. Yes, sir. . . ~ r-:-· r· 
Q. Is there anything marking it for p·eople: to get off and 
onT 
A. Yes, sir, it is painted yellow. 
Q. Is there any sign T 
A. No, sir, no sign except this yellow marked line here. 
Q. Over here on the sidewalk, isn't there a thing over there 
that says Bus Stop? 
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- A. I ·don't think so, I don't remember. 
Q. You have got ''Sign'' marked .on there·. What sort 
of sign is that Y 
A. As I remember, that was a sign designating Chestnut 
Street and Main. 
Q. You don't think Mr. Holland has got any bus stop sign 
there? 
A. No, sir. 
Q. In any event, the safety zone is well marked out. 
A. Yes, sir. 
Q. If the bus was going downtown where is the safety zone 
that you would get off? 
A. It is on the south side of the street from the tracks 
west of Chestnut Place if it were continued on across. 
Q. Are there any cross-marks on the street anywhere to 
indicate for people to use to walk Y 
A. Yes, sir. 
Q. Where are they? 
A. They run directly parallel with the westerly sidewalk 
· of Chestnut Place across Main Street. 
page 142} Q. What is down at the end of Chestnut Place 
· down there, any sort of school Y 
A.· Y.es; ·sir,_ there is a public school. 
Q. Do ·you know where the traffic officer stands, to direct 
the traffic for the children Y · 
A. He usually stands right in here at Chestnut Place at 
the intersection. · 
Q. And do the children go across-where do they go 
across? 
A. They usually go across this line. . 
Q. Come up here to where this accident happened, to Chest-
nut Street, are there any marks up there f 
A. No, sir. 
Q. No cross-walks. Now, do you know where Mr. Trundle 
lived Y 
A. Yes, sir. _ 
Q. Can you point that out on the map Y 
A. That is dwelling 122. 
Q. On what street? 
A. Chestnut Street. 
Q. Is that shown on your map 7 
A. Yes, sir. 
Q. How far is it from there down to Main Street 1 
A. It is 322 feet from the center line of Main Street. 
Q. From Mr. Trundle's house Y 
A. Yes, sir. 
Q. What is the nature of the walkway for people to use 
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along ·Chestnut Street to go from ~iain Street down· to Mr. 
Trundle's house Y - · 
A. It is a concrete sidewalk, on the western side. 
Q~ How wideY 
A. It is 6.6 feet. 
Q. Did you make any·observation to see if there were any 
lights there at that place near the corner of Chestnut Street 
and Main StreetY ' 
page 143 ~ A. Yes, sir. 
Q. Were there any street lights Y 
A. Yes, sir, there was one street light right at the corner 
nearest an apartment house marked #903. 
Q. How close is that to the intersection of Chestnut Street 
with Main StreetY 
A. It is about as close as they could get it, it is right there 
at the intersection. 
Q. Is it right there at the corner of Main Street and Chest-
nut StreetY 
A. Yes, sir. 
Q. On which corner, going up Main Street or down ~fain 
StreetY · 
A. It is on the left side going up Main Street. · 
Q. You will observe, if you will look, a little white dot that 
was put . on this map by a former witness near the inter-
section of these two streets. Will you put your scale on 
that dot and then on the one that you j"Q.st awhile ago took, 
and tell us how far it is between those two ·dots Y 
A. That is 29 feet. 
Q. 29 feet between those two dots Y 
A. Yes, sir. . 
Q. Are there any sort of stop lights or arrangements of 
that sort at the intersection ~f Main Street by Chestnut 
StreetY 
A. No, sir. 
Q. Have you ever seen a traffic officer directing traffic at 
that particular intersection¥ 
A. At Chestnut Street? 
Q. Yes. 
A. No, sir. 
page 144 ~ . Q. Now, ~ir. Peirce, there may be some dimen-
sion or something that might become material to 
the court or jury that I have not directly asked you. I notice 
that in a great many instances you have tlie distances dis-
tinctly marked on the map. They are correct as shown on 
this map from the survey made by you Y 
A. Yes, sir. 
Q. Your map, I assume is drawn to scale! 
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A. Yes, sir. 
Q. And the basis is what? 
A. One inch equals 20 feet. 
Q. Tell me what the nature of the surface of Chestnut 
Street and Main Street is 1 
A. It was originally brick, but it has been covered with 
asphalt with the exception of where the street car tracks 
are, and that is still brick. 




Q. I am not sttre whether Mr. Harris asked you this ques-
tion. What is the distance from the intersection of Chestnut 
Place and Main Street to the intersection of Chestnut Street 
with ~fain Street! · 
A. He asked me from curb to curb; that is 110 feet. Is 
that what you want? 
Q. Yes. 110 feet 1 
A. Yes. . 
Q. When you measured from the center of the street to the 
mark that Mr. Harris indicated on the map, what mark did 
you have in mind 1 Was it the dot or crossmark Y 
A. I.t was the dot. 
page 145 ~ Q. And that dot is how far from the center of 
the street? 
A. Five feet. 
Q. That dot is also near the center of the intersection, is 
it not, of Chestnut Street and Main Street 7 
A. Yes, sir. 
Q. What other lights did you notice that were on }.!fain 
Street near the intersection of ~Chestnut Street and Main~ 
A. Besides the light I have mentioned there. is one at 
·Chestnut Place, on the norner where the northerly side of 
~fain Street and the westerly side of Chestnut Place inter-
sect. 
Q. Iiow close is that to Chestnut Place 7 
A. It is right on the corner at Chestnut Place. 
Q. Are there any lights on the south side of Main Street in 
that vicinity 1 
A. No, sir, except this one up at Chestnut Street. 
Q. Nothing except the one on the west side of Chestnut 
Street? 
A. Yes, sir. 
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Q. What is the distance from the safety zone, on your map, 
to the dot pointed out to you by Mr. Harris? -
A. Which end of the. safety zonef The westerlyY 
Q. From the 'vesterly end of the safety ~one. · 
.A. That is 144 feet. 
Adjourned until Thursday, February 11, 1937. 
page 146 ~ 
Same appearan~es. 
The witness, 
Thursday, February 11, 1937. 
ANDREW FAR:GEY, 
being duly sworn, testified as follows: 
DIRECT EXAl\1INATION. 
Mr. Harris: 
Q. Now, your name is Andrew FarleyY 
A. Yes, sir. 
Q. Where do .you work? 
A. Register Publishing Company. 
Q. How long have you been working there? 
A. Twenty-two years. 
Q. How longY 
A. Twenty-two years. 
Q. You of course knew 1\{r. Trundle Y 
A. Yes, sir. 
Q. Worked there in more or less the same office with him f 
A. Yes, sir. 
Q. How long did Mr. Trundle work there at the Register 
Publishing Company Y , · 
· A. Mr. Harris, I am not sure, I would say at least 30 to 35 
years. . . 
Q. You know he was there for 22 years while you ~ere 
there? 
A. Yes, sir, he was there for 22 years. '· 
Q. Did he work on the very day that he -received this au-
tomobile accident Y 
A. Yes, sir. 
Q. What were Mr. Trundle's duties there Y What did he 
do? · 
A. Mr. Trundle was the general manager of the paper, 
had duties to, he was second to the publisher. He had the 
say-so in everything. 
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- Q. I:Q. other words_ he was in charge of the publishing of 
the paper? 
A. Yes, sir. 
page 147_} Q. Did he also write certain articles 7 
A. Yes, sir, he conducted the Scoop 1s Column, 
and he also wrote editorials when we were short an editor. 
Q. Will you tell us what Mr. Trundle's earnings were in 
his position there Y . 
A. Mr. Trundle's earnings for 1936 were $5,500.00. 
Q. $5,500.00 ¥ 
A. Yes, sir. 
Q. Was that about the basis of his earnings for a number 
of years past? . 
A. Yes, sir, it was $5,500.00 in '34 and in '33 it was $5,-
000.00. 
A. It would he safe to say that he had an earning capacity 
of approximately $5,000.00 a year while he worked Y 
A. Yes, sir. 
Q. Do you know what family Mr. Trundle left on his 
death? 
A. Yes, sir, I knew all of his family. 
Q. Who were they, please T . 
A. Mrs. Trundle, Miss Anne Dillard Trundle, and two 
sons, Burns Trundle and Joe White Trundle. 
Q. Where do they live, the two sons? . 
A. At the present time Burns is trying to promote an avia-
tion school out in Texas, Waco I believe. 
Q. ~d the other one lives where?. . What I am interested 
in, they don't live here with Mrs. Trundle. . 
- A. No, Joe White Trundle liv:es in Washington at the pres-
ent time. ·' 
Q. 1s Burns Trundle married f 
A. Yes, sir. 
Q. Do you know about what time M;r. Trundle left.his ot-
fice on the evening he was struck by this automobile 7 
A. Yes, sir, he left the office between 5 :30 and 
page 148 ~ 6, his usual time. · · 
Q. You were there were you 7 
A. Yes, sir. · 
·Q. Do you recall what sort ·of night it was? That is to 
say, was it raining or misting, or what was it doing! 
· A. Yes, sir, it was raining. I .went out for supper around 
6 o'clock and I had my overcoat on and I know. I got it· good 
and wet. 
Q. It was just about 6 o'clock? 
A. Yes, sir. , J. 
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Q. Did you eve1• hear the defendant, Mr. McBride, say 
whether,he was driving the car that struck Mr. Trundle? 
A. Not in those words, Mr. Harris, he told me how sorry 
he was it all happened. ' · 
Q. But he in effect told yon he was driving Y 
A. Intimated as much, yes, sir. 
CROSS E·XAJ\1:INATION. 
Mr. Sanford: 
Q. What was Mr. Trundle's height? 
A. I don't believe I could answer that question, he was 
about 6 inches taller than I am. 
Q. Would you say he was around 5 feet, 10 inches f 
A. I should think that would be about right, I really 
couldn't say. 
Q. But you think he was as much as 6 inches taller than 
you are? 
A. Standing beside him, talking to him, it seemed he was 
a head taller. 
Q. How tall are you? 
A. I don't know that. 
Q. You don't measure yourself often T 
A. No, sir. 
·page 149 ~ The defendant, 
MONROE HOBSON McBRIDE, 
being called as an adverse witness by counsel for plaintiff, 
·being duly sworn, testified as follows : 
Examined by Mr. Harris: · · 
Q. ~Ir. McBride, what sort of car was it you were driving 
the night Mr. Trundle was struck f 
A. It ·was a '37 Plvmouth sedan. 
Q. It was your car "'y 
A. Yes, sir. 
Q. And you were driving Y 
A. Yes, sir. 
Q. Mr. McBride, I feel sure that you will believe me when 
I say that I am sincere when I say that I don't want to em-
barrass you, but, as a matter of fact, you have only one eye' 
.A. Yes; sir. 
The witness, 
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MRS. H. B. TRUNDLE, 
being recalled~ testified as follows: 
DIRECT EXAMINATION. 
Mr. Harris: 
Q. Mrs. Trundle, on yesterday I don't know if I made it 
quite clear to the jury just the situation about your children. 
Your daughter, l\Hss Trundle, lives at home with youf 
A. Yes, sir. 
Q. She is how old 7 
A. She is 24. Q. Now, then, you have two sons. 
A. Yes. 
Q. One of whom is Burns Trundle¥ 
A. Yes. 
Q. He lives out in the west somewhere 7 
A. In the· west, yes. He is. married and has a 
page 150 ~ family. 
Q. You have another son, Joe White Trundle, 
and he lives in Washington7 
A. Yes, at present. 
Q. Ho'v old is heY 
A. He.is 27. 
Q. Did Mr. Trundle 'vork regularly? I mean by that, was 




Q. Would you be kind enough to tell us please about how 
tall Mr. Trundle was 7 
.A. Mr. Trundle was just short of 5 feet, 11; he was about 
5 feet and a little over 10lf2. 
Q. Would you tell us also, please, the names of the doc-
tors who attended Mr. Trundle after his injury? 
A. Dr. Miller was our doctor, and at the hospital there 
were several doctors-Dr. Crumpler, Dr. Hughes, and I don't 
kno'v the other doctors at the hospital. 
· Q. Was Dr. Clyde Bailey one of them? 
A. Dr. Bailey, and there were others, I don't know. 
Q. You don't remember who any of the others were? 
A. I heard there were a good many doctors, but I didn't 
know which ones, at the hospital, you know. 
The witness, 
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L. K. FURGURSON, 
being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Harris:. 
Q. Your name is L. K. Furgurson f 
A. That's right, sir. 
Q. Where do you live' 
A. I live on Marshall Terrace. 
Q. How long have you lived in Danville Y 
A. Since 1905. 
page 151 ~ Q. What do you doY 
A. I am foreman of The Bee, newspaper .. 
·Q. Mr. Trundle worked there for those newspapers also, 
did he notY 
A. Yes, sir. 
Q., It of course goes without saying that you knew Mr. 
Trundle very well Y 
A. Yes, sir. 
Q. Now, on the night that Mr. Trundle met with this ac~ 
cident can you tell us what the situation was with reference 
to the weather conditions 1 First, I want to know just where 
you were about the time that Mr. Trundle was struck, which 
was approximately 6 o'clock. 
A. I imagine I was on the bus which had passed on beyond 
the accident, I didn't know anything about it until the next 
morning, I read it in the paper. 
Q. Did you go on the bus 1 
A. Yes, sir, I 'vas on the same bus with him. 
Q. You got on the bus downtown? 
A. Yes, sir. 
Q. Mr. Trundle got .on 'vhereY 
A. Got on at Union and Main Street. 
Q. Did he wave to you? , -.. - .· 
A. Yes, sir, spoke to me and gave me the cltara<}teristic 
wave. ··· · : · 
Q. He sat dpwn where? . _ , 
A. He sat do'Wn o~ the· front of the bus,' on ~the I~ft''side 
next to Mr. Ley of The First National Bank. · _ · · _ ·:· 
Q. Where did he get off·! 
A. He got off at Chestnut Place. 
Q. That is there along about at Dr. Miller's Y 
A. Yes, sir. 
Q. Your bus proceeded on up the street! 
A. Yes, sir. 
r 
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page 152 } Q. You didn't see him after he got off the bus? 
A. No, sir. 
Q. Tell us just what the conditions were there at that time 
with reference to the weather, etc. 
A. It was drizzling rain, bad visibility both for a driver 
and pedestrian, at the time. 
Q. Difficult for you to see, either dri:yer or pedestrian? 
A. Yes, sir. 
Q. Did Mr. Trundle say anything to you Y 
A. He spoke to me, said ''Hello, Lawrence'', as he got on 
the bus. 
Q. Did he say anything when he got off? 
A. If he did I didn't hear it, you see, I was sitting right 
much farther back in the bus than he was. 
Q. l)id he wave to you? . 
A. I couldn't say. 
Q. Did he talk on the bus f 
A. I know he did carry on conversation with Mr. Ley on 
the bus. 
Plaintiff rests. 
page 153 ~ The first witness for the defendant, 
DR. E. H. MILLER, 
being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Mr. Aiken: 
Q. Dr. :Miller, you are a practicing physician in Danville 
are you not? 
A. I am, yes, sir. ' 
Q. Were you Mr. Trundle's physician for the past several 
years! 
A. I was, yes. 
Q. Were you called to see him just after he· was hurt on 
the 12th of December? . 
A. Yes, a few minutes after he was hurt. 
Q. Where did you first see him t 
A. He was sitting in Mr. McBride's car in front of his 
house, his own house, Mr. Trundle's house. 
Q. At the time that you saw him did you detect any evi-
dence of any blow on his headY 
A. No, Mr. Trundle was quite all right, he was perfectly 
normal, and we talked, and I got in the car and went to the 
hospital with him. 
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Q. Did you see any indication of any head injury? 
A. No, I never did. 
Q. What was done to him immediately he got to the hos-
pital? · 
A. I had him taken immediately to the X-ray room, and 
we made a film of his leg, and he had what we call a com-
minuted fracture, he had several little fractures across both 
bones, the tibia and the :tibia. The position was very good, 
so it. required no reduction. I simply put on a posterior 
splint . and took him to his room. 
Q. Did you give him any anesthetic that would affect his 
rationality? . · 
A. Not at all, I didn't give him anything. I then realized 
that Mr. Trundle's condition was such, I immediately started 
treatment to try to prevent hiiP. from having pneumonia, 
which I feared from incipiency, so I applied this therapeutic 
. \ lamp and gave him stimulants, .and sat him up 
page 154 } in bed, and tried to avoid this complication which 
I feared from the beginning. I saw him that night 
and the next morning I saw him, and Mr. Trundle had be-
gun to get just a little hazy in his mind, he was not de-
lirious at all, but he was not quite himself. 
Q. That was Sunday morning? . 
A. That was Sunday morning. Sunday afternoon I saw 
him a little while, and Sunday night I left for New Orleans 
to attend a medical convention, and turned him over to my 
associate, Dr. Bailey, and he treated him until his death. He 
called in several doctors, Dr. Crumpler, Dr. Daves ancl Dr. 
Upchurch, to see if he could save so valuable a citizen as 
Mr. Trundle. · . · · . · 
Mr. Sanford: We move to strike out the evidence as being 
insufficient to sustain a verdict, or to go to the jury. We 
base the motion on the fact that there has been no evidence 
here of primary negligence on the part of Mr. ~IcBride. ·The 
only evidence as to how the accident occurred, introduced by 
the' phiintiff,· comes from Dr. Crumpler, and if you consider 
Dr. Crumpler's evidence, it doesn't show that 1\ir. McBride 
was guilty of any negligence in the striking of Mr. Trundle, 
and on the other hand, it seems to n1e it positively shows 
that Mr. Trundle in walking, as Dr. Crumpler expressed it, 
up toward the corner that Dr. Crumpler had stopped on, 
diagonally thru the intersection, was guilty of contributory 
. negligence as a matter of law. He doesn't testify as to what 
position he was in when he was struck. He testified, how-
ever; that after he was struck that his head was within 6 or 
10 inches of the rail on 1\ir. McBride's left side, with his 
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feet in the direction of the center of the street. There is no 
evidence that Mr. McBride went on the wrong side of the 
street, and all the evidence, as I see it, shows that 1\ir. Trundle 
just \walked out there in the street in front of Mr. McBride 
and was struck down. 'l1here is no evidence of speed, noth-
ing to show that Mr. McBride was doing anything that he 
did not have a right to do. And it seems to me that in view 
of the shallow e~idence introduced by plaintiff that the evi-
dence should be stricken. 
page 155 } The Court: The court must admit that the evi-
- dence in this case is, certainly to say the least, 
exceedingly weak. I have asked the stenographer to write 
Dr. Crumpler's testimony out, because I appreciate that there 
may be something that I have overlooked. The only thing 
about the case that I can see at present, with reference to 
your motion, is that there are two points involved that I 
think would require the court to overrule the motion. In the 
first place it is a little difficult to make a deduction from the 
Virginia decisions, but I do take the view that the Virginia 
decisions are saying that where the defendant asks to strike 
the evidence upon the conclusion of the plaintiff's testimony, 
that a hostile inference is drawn against the n1otion, some-
what on the theory that if there are available witnesses who 
are not called that a presumption of hostile testimony arises. 
I may be writing something into the Virginia decisions. They 
have been, it seems to me, getting very hostile to a motion 
made at the conclusion of the plaintiff's evidence. I run in-
clined to think that the expressions in the decisions go even 
further than 1;1. demurrer to the evidence. However that 
might be, I am inclined to think that the testimony in this 
case might support the inference that Mr. Trundle was struck 
to the left of the center of the street, as far as the driver 
of the car was concerned. Whether that fact is sufficient to 
justify a_ recovery or not is a very debatable question in my 
m.i~d. ·I don't see a:ny peg at all, other than that, upon which 
thq-. plB;inti:ff may hang his case. That is all I have heard in 
the evidence that ·would justify a. recovery. It seems to me 
there is an inference that the jury 1night infer that the de-
fendant was in the commission of a negligent act merely by 
the place in the street upon which he drove. Now, if that 
were a negligent act, the jury might possibly infer that that 
act was the proximate cause of this blow. I could see on the 
other hand that probably there is not sufficient clarity. It 
is true that the happening of an accident is in itself no evi-
dence of negligence. But, on the whole I think probably the 
motion should be overruled at this 'time. 
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page 156 ~ 1\IIr. Aiken: I was inclined to watch that very 
closely. Dr. Crumpler was asked by Mr. Harris 
to take a white pencil and put a mark in the street as to 
where he thought the accident happened. He first put the 
mark here, and then corrected himself and put this mark over 
here. 
The ·Court: I have serious doubts whether the court ought 
to allow any witness to indicate on a map. There is nothing 
to it. It is manifestly unfair unless he is scaling. The dif-
ference of a quarter of an inch on a map makes a difference 
of 5 feet, and it doesn't amount to anything. I don't con-
sider that. I am simply going- by the fact that it might be 
inferred from Dr. Crumpler's testimony that ~{r. Trundle 
fell close to the outside of the northbound rail, to the out-
side rail going to North Danville. · 
Mr. Aiken: The engineer, 1\'Ir. Peirce, stated that that point 
there was 5 feet from the center of the street over on the left. 
That would mean that ~{r. Trundle, being a man considerably 
over 5 feet tall, his feet were actually on McBride's right of 
the center of the street at the time when he was struck, and 
that McBride's left-hand side hit him. That would indicate 
that all of McBride's car was to his right of the center by 
the actual measurement. You see, when 1\'Ir. Trundle fell to 
JYicBride 's left his head was nearly 6 feet farther than his 
feet were. That means that his feet were certainly a few 
inches to the right of the center, and ~{cBride 's left-hand 
end of the car hit hin1. You can take Crumpler's testimony, 
and it shows absolutely that lVIcBride 's car was to the right 
of the center. 
The Court: I don't think that is exactly the point in the 
case. 
Mr. Harris: We think that there is ample evidence from 
Dr. Crumpler's testimony to show that the man was struck 
past the center. We don't think, however, that· that is the 
most material fact in this case. It is admitted, and every-
body agrees, so far as this testimony goes, that Mr. Trundle 
was struck at an intersection of streets. It is admitted, and 
Dr. Crumpler so states, and there is no contradiction of it, 
that this man, 1\{cBride, was driving· his car, passing a van 
or truck, at an intersection. Now, our statute makes that a 
positive violation of the law. 
The Court: I had not thought of that phase of it. . 
J\Ir. Harris: Our statute defines it as an intersection, and 
absolutely says that. 
page 157 ~ The Court : I heard you say that in your open-
ing statement, and I heard Dr. Crumpler say 
there was son1e big vehicle going along. It might require 
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the driver of the following vehicle to exercise a greater de-
g-ree of care. · 
Mr. Harris: That would apply to the general statute that 
says you can't pass anything unless your xision is clear. Here 
we are at an intersection. 
The Court: I am frank to say I did not get from Dr. 
Crumpler's testimony that he was attempting to say what 
line Mr. Trundle had followed in crossing the street. I did 
not deduce exactly from Dr. Crumpler's statement that he 
attempted to say that J\.Ir. Trundle was going across straight 
from the northerly corner, or the corner next to Dr. Miller's 
house, or whether he crossed up in front of Mr. Boatwright's. 
Plaintiff has got a case in which a man is knocked. down 
and got nothing else that I can see, and that presents the 
general question of law as to whether that is sufficient to 
sustain a verdict for plaintiff, but the court's position is 
that under the more recent Virginia decisions there is hardly 
any sanction for the court's striking the evidence at the 
conclusion pf the plaintiff's testimony. I am not committing 
myself on the case as to whether the court will sustain a ver-
dict for the plaintiff. 
There is another. peculiar situation in the case which might 
have a decided bearing; a novel situation; one I am not fa-
miliar with, and that is this: That plaintiff has called as 
an adverse witness the defendant himself, and has failed to 
pursue the happening of the accident. Whether that would 
· take away from the plaintiff on the motion to strike the evi- . 
deuce, I am not prepared to say. It might have some bear-
ing. 
The court will overrule the motion as now made. 
To which ruling the defendant by counsel excepted. 
page 158 ~ The witness, 
CLIFFORD ATKINSON, 
being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Sanford: 
Q. Is your name Clifford Atkinson 7 
A. Yes, sir. 
Q. Where do you live Y 
A. Spring Garden, Va. 
Q. What do you do Y 
A. Farm. 
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Q. On December 12, 1936, were you in the City of Danville f 
~- 1:es, sir. · 
Q. Did you have any business with Mr. McBride! 
A. Did I have any business with him Y 
Q. 1:es. 
~. Yes, sir. 
Q. Were you with ~Ir. }.IcBride in his automobile about 
5 :30 or 6 o'clock on the night of December 12th? 
A. Yes, sir. 
Q. Were you in the car with him at the time that he was 
involved in an accident with 1\{r. TrundleY 
A. Yes, sir. 
Q. Just tell the court how the accident occurred. 
A. Well, he was going up the street . 
. Q. I 'vill first ask you, which direction were you going! 
A. Going south, going up ~fain Street. 
Q. Going up Main Street? 
A. Yes, sir. 
Q. What point before you saw Mr. Trundle did you stop, 
. at what point had you stopped? 
page 159} A. What do you mean by that? 
· ·Q~ As you were going up Main Street did you 
stop anywhere? · .. ; . . . . - r .. ; 
A. Yes, sir, stopped for· the street car to let some passen-
gers off. ' " · · _. . ' 
Q. Where was that Y · · · --
A. Right below Chestnut Place. 
Q. Is that at the safety zone? 
A. Yes, sir, that is where he stopped still after the street 
car stopped, and after the passengers were let off he passecl 
the street car. · 
Q. Now, then, go ahead and tell the court and jury how 
the accident occurred? 
A. The bus was in front of him and it stopped for Mr. 
Trundle to get off, and he was in low gear, he got right next 
to where the bus had stopped, and as he went on up there 
was a truck sitting· on the side of the street, one of these long 
frames, trucks, and Mr. Trundle had walked up, and he 
stepped out in front of the truck, right into the street, ancl 
Mr. McBride was driving very slow, in low gear. When 1\fr. 
Trundle stepped out Mr. l\1cBride just bumped right into 
him. · 
Q. Did 1\fr. McBride apply his brakes immediately7 
A. Yes, sir. ' 
Q. Did you and Mr. McBride apparently see Mr. Trundle 
about the same moment? 
A. Yes, sir, I guess so. I didn't see him until the car 'vas 
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right against him, and Mr. McBride called it to my attention, 
he said: "A,v, aw,'' and when he said that Mr. Trundle was 
standing right in front of the car. 
Q. What was the position of !Ir. :McBride's car at that time 
with reference to the center of the street? 
A. He was in about, I would say he was in the middle. 
There are two tracks for the street car; the first track, he 
was about middle way of that. 
Q. About middle way of the first track Y 
A. Yes, sir. 
page 160 ~ Q. That is, on his right-hand side~ 
A. Yes, sir. 
Q. What part of the car struck Mr. Trundle? 
A. Left-hand side. 
Q. Fender or bumper Y 
A. Bumper, right in front of the headlight, I would say. 
Q. In front of the light on the left side Y 
A. Yes, sir. 
Q. "\Vhere did Mr. Trundle go then, which "ray did he fall? 
A. He fell straight up the street on his right-hand side, 
his body. 
Q. Fell up the street t 
A. Fell straight up the street, fell on the right side of his 
body. 
Q. Did he fall to the left of the center of the street Y I 
mean, did his head fall to the left of the center Y 
A. I couldn't say exactly about that because I don't know. 
Q. I will first ask you, show you this map, Mr. Atkinson. 
Will you point out on this 1nap first, where you stopped, 
where J\tir. :McBride stopped his car to let the street car dis-
charge its passengers. This is Main Street, and for the pur-
poses of this trial we have agreed that this is west and this 
is east. This is downtown and this is uptown. 
A. You see, we were going up the street. 
Q. You mean you were going 'vest 1 
A. Yes. And here is where the street car stopped. 
Q. What is on the map to show you where the street car 
put off its passengers Y · 
A. Stopped along here about the safety zone, and the 
passengers got off, and they went across, and 1Vfr. McBride 
went past the street car, and the bus let :Nir. Trundle off. · 
Q. What was along here? 
page 161 ~ A. Right up along here was a truck. 
Q. What sort of truck was that 1 
A. One of these moving vans, a long· trailer moving van. 
Q. You say right along up here. Do you m~an on the 
.right-hand side west of Chestnut Place? · · 
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A. We were going straight, he was moving along very slow, 
is the way I saw it, and Mr. Trundle stepped out across like 
this, right in the middle of the car track. 
Q: Right in the !piddle of the car track, and that is the 
car track on the right lines? 
A. Yes, sir, and Mr. McBride had to swing out to miss the 
truck. 
Q. At the time he swung out to miss the truck was any-
thing in front of him Y 
A. I didn't see anything, I wasu 't noticing very close at 
that time. 
Q. But you saw nothing in front of him. 
A. No, sir. 
Q. Now, point out on the map th~ position of the cross-
walk there across Main Street, if there is one. 
A. I don't remember one. What do you mean Y Across 
from Chestnut Street? 
Q. A place for pedestrians. First point out the cross-
walk. 
A. That cross-walk goes across here. 
Q. How far above the cross-walk were you at the time 
you saw Mr. Trundle? 
A. About a length and a half of a car from the safety 
zone. . 
Q. You mean a length and a half of a car above or west of 
that cro.ss-walk 7 
A. Yes, sir. 
Q. Was that the point that you struck 1\ir. Trundle) 
A. Yes, sir. . 
Q. Now, as you go on up the street you come to the inter-
section of Chestnut Place and Main Street do 
page 162 ~ you not? 
A. Yes, sir. 
Q. Chestnut Street goes off of l\Iain Street il\ a.~southerly 
direction does it not? · ,. 
A. Yes, sir. .J . ~~ _ •• 
Q. The point that you struck Mr.:Tr~ndle was in '\'vhat di-
rection from Chestnut Street, below it or ~hove it7 ., 
A. Below it. . · ·. . . . ... 
Q. Now, point ~ut on the map the direction in' wh~c~ l\1r. 
Trundle fell after· he· was· sttuc.k. · · · ' ; . . · 
A. What do you mean? Struck the automobile? 
Q. Yes. 
A. Say these are the street car tracks, he 'vas standing 
in the middle right along here, and when he struck him he 
fell straig4t up the .street like this, fell up, and Mr. l\1cBride 
slapped· oh his brakes immediately and stopped, and Mr. 
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Trundle fell with his face on the west side of the street-
what do you call that, east or west~ 
Q. The right ~ide is the north. 
A. He fell with his face to the north. Q. Was his bD-dy on the north or south side~ 
A. What do .you mean? Of the track~ 
Q. Yes. 
A. He was in the middle of this track here. 
Q. This track here. Which track do you mean, the one 
on the north side? 
.A. The north side, yes, sir. 
Q. In the middle of the track Y 
A. Yes, sir. 
Q. How fast waa-. Mr. McBride go~J!g at the time of the im-
pact! 
A. Not over 10 miles at the outside. 
page 163 ~ Q. What gear was he in, do you know? 
A. Low gear. 
Q. Do you remember what kind of car Mr. McBride was 
driving? 
A. Yes, sir, he was driving a '37 Plymouth sedan. 
Q. Do you know whether or not it had anything on it to 
hold the spee_(l downY 
A. No; ·sir, I do not. 
Q. You don't know about that f 
A. No. 
Q. Was this car equipped with windshield wipers Y 
A. Yes, sir, on both sides. 
Q. Were they in operation Y 
A. Yes, sir. 
Q. On both sides~ 
A. Yes, sir. 
Q. What kind of a night was it, Mr. Atkinson Y 
A. Well, it was drizzling rain, and very foggy, and dark. 
Q. After the impact what did you and Mr. McBride doY 
A. We got out as quick as possible and got to Mr. Trundle, 
and I commenced helping him get up, and Mr. McBr~de was 
there by that time, out from under the steering wheel and 
over where Mr. Trundle was, and he asked him i£ he wanted 
him to take him to the hospital, and he said no, to take him 
home. 
Q. Mr. Trundle was conscious was heY 
A. Seemed to be, yes, sir. ' 
Q. Told you to carry him to his home 7 
A. Yes, sir. 
Q. Did you do that Y 
A. Yes, sir. 
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Q. Did you take him in, or what did you dof 
page 164 ~ A. No, sir, I asked hjm about calling the doc-
tor, and I went to the door and called Mrs. 
Trundle, and she called the doctor, and the doctor came- in 
five minutes I guess. 
Q. Was he then taken to the hospital t 
A. Yes, sir. 
Q. Who took him Y 
A. Mr. McBride and myself and Dr. Miller. 
Q. Went to the hospital? 
A. Yes, sir. 
Q. Did you see Mr. Trundle any more after thatY 
A. No, sir .. 
Q. You leJt after that! 
A. A ftc r ·. · :· i .. g him to the hospital, yes, sir. 
Q. You leftY 
A. Yes, sir. 
Q. How far did Mr. McBride's car proceed after he saw 
or struck Mr. Trundle? 
A. What do you mean? After he hit Mr. Trundle how far 
did he go before he stopped Y 
Q. Yes. 
A. Not over two foot, 3 feet at the outside. 
Q. Had the brakes been applied before he struck him? 
A. No, sir. 
Q. But he stopped almost in his tracks Y 
A. Yes, sir. 
Q. Did anyone else come there after he was struck, before 
you moved him Y 
A. No, sir. 
Q. What became of the street car that you had passed~ 
A. It stopped behind us. 
page 165 } Q. Did anyone get out of the street car~ 
A. What do you mean? After he stopped be-
hind us? 
Q. Yes. 
A. No, sir. 
Q. vVhat was the position of the car ,vith reference to }!r. 
Trundle's body after the car come to a stop? 
A. What do you mean 1 Ho'v far it was from him? 
Q. Yes. 
A. About something like from here to the desk there. (In- . 
dicating a distance of about 3 feet.) 
Q. Was the body to the left of the car' 
A. What do you mean Y When he fell up the street Y 
Q. Yes. Did he fall to the left? 
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Q. Now, Mr. Atkinson, you say you live down at Spring 
Garden? 
A. Yes, sir. 
Q. You were up here to see Mr. McBride on business 7 
A. Yes, sir. 
Q. What was the nature of your business with Mr. Mc-
Bride? 
· A. What was my business over here? 
Q. Yes, sir. · 
A. Well, I came over to take supper with him. 
Q. I have no objection to it, I just want to know. Yon 
were just up to pay him an ordinary visit? 
A. Yes, sir. 
Q. You are a friend of his¥ 
A. Yes, sir. 
page 166 ~ Q. And you had gone over to the Payne place 
where he works, and he' was driving you home 
to have supper with him Y 
A. Yes, sir. 
Q. And you did go over and have supper Y 
A. Yes, sir. 
Q. Now, had you made the trip from .Spring Garden up 
to Danville just for that purpose alone? 
A. Yes, sir. 
Q. Just for the purpose of having supper with him? 
A .. Yes, sir. · 
Q. How did you get from Spring Garden to Danville 7 
A. I came on my own car. Q. Where ·did you leave your carY 
A. Left it downtown. 
Q. ·Then you got in Mr. l\1:cBride's carY 
A. I got in the car with Mr. McBride, yes, sir. 
Q. And then went on up to his house after you went to 
the hospital, and had your supper of course? 
A. Yes, sir. 
Q. Then you came back and got your car and went to 
Spring Garden Y 
A. Yes, sir. 
Q. What sort of car did you drive Y 
A. Ford. _ 
Q. How far is it from Spring Garden up here Y 
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A. Eighteen miles. 
Q. So, on this dark rainy night you drove up here just 
to have supper with Mr. ~icBride Y 
A. I came over in the afternoon. 
page 167 } Q. What did you do from that time on up to 
the time you went up to Mr. McBride's? 
A. Went to the show. 
Q. Did you see Mr. ~IcBride when you first got here 1 
A. 1res, sir. ' 
Q. Told him you were going to the show and would come 
back later on? 
A. Yes, sir. 
Q. Now, are you related to Mr. ll:IcBride in any way! 
A. No, sir. 
Q. How long have you all been friends f 
A. About 2 years. . 
Q. Well, had he invited you to come to supper, or did you 
just come to town and he invited you to supper then? 
A.. ;No, sir, I had killed hogs, and I brought hog oysters, 
and we were going to his home to have supper. 
Q. Now, you got in Mr. McBride's car. I-Ie 'vas at the 
Payne Motor Company; is that right? 
A. Yes, sir. 
Q. That is at the corner of Patton Street and Union Street 
is it not? Just right over here opposite the courthouse? 
A. 1res, sir. 
Q. When you left there which 'vay did you go f 
A. Went up Main. 
Q. Went out Union to go into :Niain, and the turned on up 
Main Street f 
A. 1[ es, sir. 
Q. 1r ou say it was rainy and foggy and the visibility was 
very poor? 
A. 1[ es, sir. 
Q. At about that time on Saturday afternoon or night then, 
whatever you want to call it, you know, as a matter of fact, 
that there is a 'vhole lot of traffic on Main Street, 
page 168 } isn't there Y 
A. Yes, sir. 
Q. And there was that night? 
A. Right much, yes, sir. 
Q. Now, you all proceeded on up Main Street, and there 
were some cars in front of you all, or were yon the leading . 
carY 
A. Some in front of us. 
Q. Some behind you Y 
A. 1r es, sir. 
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Q. I don't know whether I am confused. I understood you 
to say that you stopped down here in the safety zone, or near 
the safety zone in front of Dr. l\filler 's house, which is down-
town from this place called Chestnut Place. I understand 
yon stopped there. Did you stop for a street car? 
A. Had to stop for the street car below the safety zone, 
for the passengers to get off. 
Q. That was a street car. 
A. Yes, sir. 
Q. One of the things that run. on the tracks~ 
A. Yes, sir. 
Q. I understand yon, there was a street car there f 
A. Yes, sir. 
Q. So that, when passengers got off that street car you 
drove on by the street car? 
A. Yes, sir. · 
Q. No,v, Mr. Trundle, according to the testimony here, and 
according to your statement as I understand it, came up on 
the bus, one ·of these street car buses that doesn't run on 
·the track; i.s that right~ 
A. That's right. 
Q. Did I understand you to say that that bus 
page 169 ~ was in front of you all7 
A. Yes, sir. 
Q. Did you ever pass it? 
A. No, sir. 
Q. I understood you to say that that bus stopped over here 
on the uptown side of Chestnut Place and let Mr. Trundle 
off; is that right? 
A. What do you mean by that? 
Q. I understood you to say that the bus stopped on the up-
town side of .Chestnut Place, this corner here; is that cor-
rect? · 
A. The bus stopped here at this corner, 'the street car 
stopped here. 
Q. I understand. And the bus, you say, stopped up here 
at this corner? 
A. Yes, sir. 
Q. That is the corner-I repeat it for the sake of this 
record-that is the corner that is on the uptown side; this 
being ·uptown, it is on the upto'vn side of Chestnut Place. 
Am I right? 
A. Yes. 
Q. No doubt about that Y 
A . . No. 
Q. So you tell us the bus that let Mr. Trundle off did not 
stop at the usual place the bus stops Y 
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,A. I couldn't. tell you about the bus stops, because I don't 
know about that .. He stopped at the corner. 
Q. Stopped at the upper corner after he had passed Chest-
nut Place? 
A. Yes, sir. 
Q. Have you ever looked at it since Y Did you have curi-
osity enough to look and see where the sign is that says Bus 
Stop? 
A. No, I don't stay in Danville, and I don't know any-
thing about the bus stops. 
Q. You say you nev:er did look afterwards t 
page 170 ~ A. No, sir. 
Q. If I were to tell you that the sign for the 
bus stop is down below Chestnut Place on the opposite cor-
ner from where you are talking about, would you still insist 
that the bus stopped at the wrong placeT 
A. I wouldn't like to say, because I don't know. 
Q. You wouldn't like to say, you might be mistaken? 
A. I wouldn't say, of course. 
I 
(It is.agr~ed that that is a bus.stop there and a sign there.) 
'.• . 
Q. Now, Mr. Atkinson~ as I understand you, you :~nd 1\{r. 
McBride having stopped off down:here at the safety zone, 
and the passengers having gotten off tlie' street ca,r, lie .drove 
on by the street car? ., 1 . 
A. Yes, sir. 
Q. You saw Mr. Trundle get off the busY 
A. I didn't see that. 
Q. You didn't see him at allY 
A. I didn't see the gentleman until he stepped out from 
behind the truck in front of the automobile. 
Q. Do you J;D.ean to say he stepped out from behind the 
truck? 
A. In front of the 'truck. Q. There is a whole lot of difference in behind and front. 
A. That is also true. 
Q. And that truck was traveling along slowly? 
A. I took it to be, I couldn't say. 
Q. That is what you said in your other testimony down 
here 'vasn 't it Y 
A. Yes, sir. 
Q. And Mr. l\fcBri~e 'vas in the act of passing- that vehicle, 
isn't that correct? 
A. Yes. 
page 171 ~ 
Q. How close was that truck to the curbing··f 
A. I couldn't say exactly, I don't know. 
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Q. Could you give us an approximate idea? 
A. The truck stopped after we passed. The truck was 
standing still; it never did mov:e after we went to take Mr. 
Trundle up. 
Q. Can you tell us about how far it was from the curbing f 
A. I don't know. 
Q. Couldn't you give us any idea Y 
A. No. 
Q. How wide was the truck' 
A. I don't know, you know the width of that as much as 
I do. 
Q. I might, and this jury perhaps doesn't, but I am asking 
you what you know about it. 
A. I don't how. 
Q. It was one of these moving yans with a great big trailer 
on itY 
A. Yes, sir. . . 
Q. As I described it here yesterday, with something like 
a little house built up on it. Now, do you know how wide Main 
Street is at this pont Y 
A. No, sir. 
Q. Do yon know how much room there is in between the 
street car tracks and the curb for one of those vans to go on 
up the street 7 
A. No, sir. 
Q. Do you know how wide the street car tracks are 7 
A. No, sir. 
Q .. Now, the first thing that attracted your attention, as I 
understand you, was: Yon were sitting there beside Mr. Mc-
Bride, and he undertook to pass by this moving van, and_ the 
first thing that attracted your attention was, he said "Aw, 
aw", like that. Right! 
A. Yes. 
page 172 } Q. Whereupon you looked to see what he was 
looking atY 
A. Yes, sir. 
Q. And about that time you saw Mr. Trundle! 
A. Yes, sir. 
Q. And that was the first time you had seen him t 
A. The first time I had seen him, yes, sir. 
Q. Now, Mr- McBride was clearing this moving van, had 
plenty of space, wasn't he? In other words, he wasn't run-
ning right up against the moving van was heY 
A. I couldn't say how far he was from the truck, but he 
wasn't striking him, he pulled off on the other side. 
Q. Do you know how wide Mr. McBride's car is! 
A. No, sir. 
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Q. Now, just as soon as you struck Mr. Trundle, or Mr. 
McBride did, as I understand you, your idea is that it knocked 
him up the street Y · 
A. Sure ; it didn't knock him very far, but he fell up the 
street. 
Q. When you say up the street do you mean his head went 
up the street or his feet went up the streetY 
A. His head, he just fell like you would shove anybody 
backwards. 
Q. Well, you hit Mr. Trundle on his left side, didn't you T 
A. Yes, sir, he fell sideways. 
Q. And with ·sufficient force to break his left leg, is that 
right? 
A. Yes, sir. 
Q. And you tell the jury that hitting him in that position, 
he fell up the street Y 
A. Sure, he fell up the street. . 
Q. When you got out of- the car was he lying in front of 
the carY 
A. In between the street car tracks. 
Q. Let's assume that the car was going up the street. 
Where was Mr. Trundle with reference to the carY Was he 
in front of it, or behind it, or on the side Y 
A. He was laying on the left-hand side in front of the 
headlight. . · 
· Q. He ~ras lying on the left-hand side of the 
page 173 ~ car, right in front of the headlight? 
A. ·Yes. 
Q. You immediately ran out there to render such assistance 
as you could? 
A. Yes, sir~ 
Q. You went out there and helped ~{r. Trundle get upY 
A. Yes, sir. 
Q. You didn't st~.y there but just a moment did you Y Y.oa 
didn't stay around there yourself Y 
A. He sug-gested that we take him home, so we did. 
Q. You turned down Chestnut StreetY · 
A. Yes, sir. 
Q. How far ·did yon have to go? 
A. I know wl1en we hit the gentleman we were right above 
the safety zone, I don't know how far it was. 
Q. You hit him above the safety zone Y 
A. It was about a leng-th and a half above that street, Park 
Place I believe they .call it, that we struck the gentleman. 
Q. Y.our idea is that you 'vere about a u~ngth and half of a 
car up from Chestnut Place when you struck him.Y 
A. Yes, sir. 
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Q. How did you arrive at the distance that you were above 
it? Did you measure itY 
A: Do how? 
Q. Did you measure the distance Y 
A. No, sir. 
Q. Did you go back and look to see how far you were Y 
A. I have since, yes, sir. 
Q. · When did you go back there f 
A. I have been up the street several times since 
page 174} then. · 
Q. You said you had been there since and 
looked at it, when was thatY 
A. I don't know, it was before Christmas, or just after 
Christmas, I don't know which. 
Q. And what was there up there to mark the place Y 
A. Sir? 
Q. Was there anything there to mark the placet 
A. I don~t remember about that. 
Q·. How could you go back there and find out where you 
~rei · 
A. I know where the corner is, and from the corner up to 
\vhere we struck the car. 
Q. Do you know how far that is Y 
A. About a length and a half of a car. 
Q. That night when. yon struck him you were not very fa-
miliar with that street "rere you? 
A. No, sir. 
Q. It was dark? 
A. Yes, sir. 
Q~ It was drizzling rainj 
A. Yes, sir. 
Q. It was fog-gy? 
A. Yes, sir. 
Q. Now, how did you arrive at the conclusion that you were 
about a length and a half up the street from the corner f 
A. The lights were shining and I could :se.e that much. 
Q. Did you stop out in front of your car and .turn around 
and observe to see how far you were f 
A. No, sir, not that night. 
Q. Bow did you arrive at the distance yo.u 
page 175 ~ were? 
A. I ·had an idea, I couldn't say exactly to the 
spot where the man fell. 
Q. Now, you say that the car hit Mr. Trundle, .and hit him 
on the. left side, and knocked him up the street, with his head 
up the street. How far did it knock him? 
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A. Five-'Or six feet, he fell about that far from where the 
gentleman was struck to where he fell. I am sure it was 
about that far. 
Q·. Went straight up the street 7 
A. That's right. 
Q. Just knocked him up off the ground and knocked him 
5 or 6 feetY 
Q. Up the street; is that rightT 
A. That's right. 
Q. Did you or Mr. ~lcBride either know where Mr. Trundle 
lived! 
A. No, sir. 
Q. Did you know Mr. Trundle! 
A. No, sir, I did not. 
Q. Now, Mr. McBride saw Mr. Trundle before you didY 
A .. sure. 
Q. And yo:u didn't see him until Mr. McBride called your 
attention to it Y 
A. That's right. . 
Q. And that was almost at the instant he was· struck; is 
that right? 
A. Yes, sir. 
Q. You did say, in your testimony down here, when the facts 
were very much fresher in your mind, that it was dark and 
foggy and a rainy night, and Mr. McBride.couldn't see him, 
didn't youY 
A. No, sir, I didn't say that. 
Q. You didn't s,ay that! 
A. No, sir. 
Q. Well, you did make a statement down in the court didn't 
youY 
page 176 ~ A. Down below hereT 
Q. Yes. 
A. Yes, sir. 
Q. And the young lady was down there taking it down. 
Now, Mr. Atkinson, I don't want you to feel that I am trying 
to make any assertion as to your entire willingness to tell us 
exactly how this thing happened as you saw it, but I want 
to call your attention to the fact that the statement that you 
made before, which was made on the 22d of December, which 
was only 10 days after this accident, is much more likely to 
be correct than the statement you are now· making; is that not 
true? 
A.. ·That is true. 
Mr. Aiken: We object to argument of the case. · 
Mr. Harris: I am not arguing with him, I am asking him. 
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The Court: The theory of the thing is self-evident. I 
don't see any use to go into that with the witness. He can 
deny that. 
Mr. Harris: I am trying to test the witness out, that is 
all. 
Q. Now, you tell us here that Mr. Trundle-.:..and you were 
very positive about it- according to what you say, he was 
knocked-! don't want to misquote you-five or six feet up 
the street? 
A. Something like that, I couldn't say exactly. 
Q. I want to ask you if this wasn't what you said before. 
You were asked by ~ir. McBride's counsel this question: 
''Was Mr. Trundle knocked any distance by the impact Y '' 
You answered: ''No, he was just knocked down.'' Didn't you 
say .thatt · 
A. I don't remember about that. To be frank with you, 
I can't remember everything that was said down there. 
Q. There it is right there, isn't itY 
A. Sure. 
page 177 } Q. So that, one time or the other your memory 
was at fault about it, either now or then,-right! 
A. That's right. 
Q. Now, didn't you say down there, in response to another 
question: "Where did you first see !fr. Trundle?" and you 
answered: "Well, I wasn't noticing at the time. 1\fr. Mc-
Bride called my attention, he said 'Aw, aw', and I noticed 
_it at that time, and he was on Mr. Trundle. It was foggy and 
he couldn't see him, • * *.'' Didn't you say that Y 
A. I am not definite about saying that. I know he called 
my attention to it and I didn't see the gentleman until he 
struck him. 
Q. I am asking you if you didn't say down there that the 
reasqn Mr. McBride hit him was that it was foggy and he 
couldn't see him. 
A. Sure, it was foggy and rainy that night. 
Q. And he didn't see him. 
A. I couldn't say definitely whether he? seen him or not. 
He called my attention to him and I saw him. 
RE-DIRECT EXAMINATION. 
Mr. Sanford: 
Q. After. you and ~fr. l\fcBride picked up Mr. Trundle 
where did you take him 7 
·A. To his home. 
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Q. In order to do that was it or not necessary for you to. 
drive up Main Street and turn into Chestnut StreetY 
A. Yes, sir. 
Q. lVIr. Trundle lived on Chestnut Street I believe? 
A. Yes, sir. 
Q. Was it or not necessary to drive up :Main Street some 
distance before you turned into Chestnut~ 
.A. Some distance, I couldn't say exactly how far, because 
I don't remember exactly how far it was, it was sorta excit-
ting times. 
page 178 ~ · Q. You don't remember how far it wast 
A. No, sir. 
Q. You do recall that you had to drive up the street and 
then turnY 
A. Yes, sir. 
Q. And at that time you didn't know where he lived? 
A. No, sir. 
The Court: You say the street car was behind you; that 
is downtown, on the downtown side of l\Ir. McBride's car when 
Mr. Trundle was struckY 
A. Yes, sir. 
Q. Now, at the time he was struck, where as the busY 
A. That as gone on in front. 
Q. Now, did you say that Mr. Trundle came around this 
van or delivery truck, on the downtown side, just c_ame around 
the rear of that; or did he come around the front? 
A. Well, he came around the front. You see, the truck 
was headed the same way we was ; he came out in front of 
the truck. 
Q. Came out in front of the truck? 
A. Yes, sir .. 
Q. 'Vhere was the truck with y·eference to Mr. McBride's 
automobile at the time ~Ir. Trundle was struck? Had it 
gone up the street, or was it. behind you, or was it parallel 
with the carY 
A. I couldn't sav as to that because I don't remember. 
Do you mean did the truek keep going or stop f 
Q. I am trying to get at the location of the truck about the 
time ~Ir. Trundle was struck. Had the truck gone on up the 
street in the direction be was going, towards West Main 
Street, or was it behind you, or was it on the right-hand side 
of vouY 
A. Right on the right-hand side. · 
Q. Do you think that truck was moving or standing still r 
A. I couldn't say exactly; it was moving right slow if it 
was moving. 
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page 179 ~ Mr. Sanford, resuming: 
Q. I want to see if I understood you correctly. 
Did you or not say that the truck was standing there when 
you. picked 1\1:r. Trundle up 1 
A. "'\Vhat do you mean? 
Q. Was the truck that you are talking about, that was in 
the street ahead of you, was it standing there? 
A. Sure, it never did pass us, it was standing still at the 
time· while we were getting Mr. Trundle up, I guess. · 
Q. The car had not passed the truck at the time of the 
accident¥ 
.A. No, sir. 
RE-CROSS EXAMINATION~ 
Mr. Harris: 
Q·. Did I understand you to say that the car had not passed 
the truck! 
A. A part of the car had passed the truek of course, Mr. 
Trundle stepped out from in front of the truck. 
Q. And you had to pass to hit him, didn't you Y 
A. Part of the car was in front and part back. 
Q. Now, as a .matter of fact, you did say down yonder when 
it was fresher in your mind that this truck was moving, didn't 
youY 
A. I couldn't say, because I don't remember exactly what 
I said down there. 
Q. I will ask you if you didn't say down there: Yon were 
asked: "Did the truck stop for the street car?" You an-
swered: ''I don't think so, it. was one of these transfer trucks, 
and I couldn't tell "rhether it was sitting still or moving, I 
guess it was moving.'' 
A. I don't remember. 
pag·e 180 ~ DR. CRUMPJ.JER, recalled: 
Examined by :rtrir. Harris: 
Q. Dr. ·Crumpler, just one question I wanted to clear up. 
On yesterday you testified where Mr. Trundle's head hit the 
street. Now, I want to forget that for a moment. I failed 
to ask you to tell us as best you c.ould where Mr. Trundle was 
in the street when he was struck by the car. · 
A. He wa& just inside this inner rail here, right in here. 
Q. Just inside what? 
A. The inner rail. I say that is the inner rail and this 
is the outside rail. · 
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Q. The outside rail on the Chestnut Street side of Main 
StreetT 
. A. The inner rail on this right hand track, the track going 
down. 
Q. He was just inside of the inner inside rail going downY 
A. Yes, sir. 
CROSS EXA~1INATION. 
Mr . .Aiken: 
Q. In which direction did Mr. Trundle fall when he was 
bitt 
A. When he fell his feet came up this way, it looked like 
he kinda.staggered and turned like this, and he fell with his 
feet over here and his head about right there. 
Q. Did he fall to the left coming up the street Y 
A. To his left, yes.-N o, he fell on his back. Y.ou see, he 
was walking across this way, and the car, they came together 
like that, and it turned 1\tir. Trundle like that and it caused 
his head to fall that way. 
Q. Fell just cross-ways of the street T 
A. Not cross-ways of the street, but kinda diagonally across 
the car traek, don't you seeY In other words, he fell lying 
across this way, he didn't fall straight across like that, but 
he fell diagonally across, like that. 
· . Q. His feet then were nearer the center of the street than 
his head after he fell, is that right Y 
A. Not lying that way, you understand, I should 
page 181 ~ say his feet were closer to this rail, between the 
~enter and this rail, the inner rail. · 
Q. His feet then were closer to the center of the street 
than his head was, after he fell. 
A. No, I didn't say that. I said his feet were between the 
center of the track and the inner rail, about that. 
Q. Was his head closer· to the center of the street, .:or his 
feet? , 
A. No, his head was closer to the outer rail and his feet 
were almost as close to t.he inner rail as his head was to the 
other. 
Q. Just like I asked you, his feet were closer to the center 
of the street than his head was. 
A. No, his feet were just as close to the inner rail as his 
head. 
Q. Which is the center of' the ·street 7 
A. Center of the track. Here is the center of the street. 
Q. Were his feet closer to where yon have got your finger 
than his bead was Y 
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.A.. His feet were just as close to this side as his head was 
to the other side. 
Q. Is that rail closer to the center of the street than this 
onef 
.A. Why, of course it is. 
Q. Were you in the car by yourself Y 
A .. No, sir. · 
Q. Who was with you? 
A. Mr. Ragland's daughter. 
Q. Anybody else? 
A. No, sir. 
Q. Could she see everything that you could see Y 
A. Could she see it? 
Q .. Yes. 
A. I suppose she could. 
Q. Do you know whether she saw it too! 
- A. No, I don't, because there wasn't anything 
page 182 r said about it right at the time that I remember. 
on this map? 
Q. Show us about where your car. was, show us 
A. About right there. _ 
Q. Is that before you get to the entrance of Chestnut StreetY 
A. Yes. 
Q. And what did you say caused you to stop there all that 
time? 
A. Congested traffic. 
Q. Whereabouts was the congested traffic 7 
A. Coming up this way and coming out of Chestnut Street. 
Q. Why would you hesitate there, to cross over there, on 
account of traffic coming up that way? 
A. Because there were some of the cars coming around 
this way, I didn't know whether they were going to keep ou 
that way or not. · 
Q. And I believe you said there was a car where you put 
this cross, coming out rather slowly. 
A. Yes. 
Q. That bothered you more than the other cars 7 
A.. Well, it was just the same with him, he wouldn't come 
out of Chestnut ; in other words, I stopped there until traffic 
cleared so I could get by. 
Q. I understood you to say there were two cars parked •on 
this side of the street. 
A. Yes. 
Q. With the lights off? 
A. Yes. 
Q. Why would you notice that? 
A. I saw this car witl1 the lights on, I could see the lights 
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and they obstructed. the view, I couldn't see the whole car. 
Q. You weren't bothered about these cars here? 
A. No, I wasn't bothered about those at all; the one that 
was fixing to move was the one that bothered me. 
page 183 } Q. How did you happen to notice these! 
A. Well, just looked up and saw them. 
Q. I was just wondering how you could see inch by .inch 
out here when you were noticing such immaterial things as 
these cars parked out this way. 
A. Well, Judge, you don't have to look at a thing constantly 
to get an impression on your mind oft a picture. 
Q. How long do you think yon stayed there in that spot Y 
A. Probably not over hvo or three minutes. 
Q. You think you stayed there as-much as 3 minutesY 
A. I might have, that is au estimate. 
Q. Where did you move your car to afterwards Y 
A. I couldn't stop right here, so I came almost down here 
to this side. 
Q. Down here to Chest11ut? 
A. No, on J.\!Iain Street. 
Q. You went down ~1ain StreetY 
A.. Yes, I was going down Main Street, I pulled up to the 
curb on this side. 
Q. You pulled up to the curb and stopped and got outT 
A. Yes.· 
Q. Where was Mr. Trundle? 
A. They had gotten him in the car. 
Q. Which way did the car go? 
A. It started up the street, I don't know whether it turned 
or not. 
Q·. Did you see it go straigth up :i\fain StreetY 
A. I don't know. 
Q. Where was it when y.ou saw it? 
A. It started moving slowly. 
Q. Started moving in the direction it was 
page 184 } headed f · 
A. Yes. 
Q. Going up Main Street a little distance Y 
A. Yes, it started moving slowly in the direction it was 
headed. 
Q. And up Main Street? 
A. Yes. 
Q. And you didn't see it turn? 
A. No. 
Q. So, it wasn't right here? 
A. It was right here, right back here where the man fell. 
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Q. Don't yon know where Mr. Trundle lived down this 
street? 
A. No. 
Q. You don't know where Mr. Trundle lived! 
A. I didn't have any idea; as a matter of fact, I didn't 
know it was ~r. Trundle that got hit until next morning. 
Q·. You didn't kno"\V then that Mr. Trundle lived down 
here just the other side of where these cars were parked 7 
A. No, sir. 
Q. You say when you saw that car drive off it was headed 
up Main Street 1 · 
A. It was headed up the street. 
Q. It couldn't very well have turned up this street here if 
he had been standing here. 
A. Why couldn't itt 
Q. If it was going down Chestnut Street would it 90 down 
hereY ·. 
A. ·You understand, 'vhen the car started off, from where 
he was sitting, he could have got in· here all right. 
Q. You have designated this point right here as the spot 
·where Mr. Trundle was hit. 
A. Where his head hit. 
Q. I presume, of course, that 1\fr. McBride's 
page 185 ~ car, the car that hit Mr. Trundle, moved a few 
feet further after it hit him Y 
A. No, sir, it did not, it stopped. 
Q. It stopped dead? 
A. He stopped instantly, yes, sir. 
Q. Do you mean to tell us now, if we assume that Mr. 
Trundle lived right down this street, and that he was driven 
immediately home from the spot where he was picked up, 
that the car would drive up Main Street before it turned f 
A. No, not exactly, Mr. Trundle's head was right here; 
here was the car right here. Well, it was a five-passenger 
car. Well, natural1y that would bring Mr. Trundle here, if 
he was groing home. 
Q. You said it went up the street. 
A. No, I didn't say it went up the street, I said it started 
off in the direction it waR headed. The car was kinda this 
way, at an ang·le, kinda like this. 
Q·. Well, did you see the car move off? 
A. Yes. 
Q. Did it turn in Chestnut Street? 
A. I don't know whether it did or not. 
Q. But you saw it move. 
A. I saw it start off and I went to my car and went on down-
town. 
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_ Q. Do_you know 1\~r. McBride? 
A. Sure I know him. 
Q. Did Y0\1. recognize .him Y 
A. Yes, I am pretty sure it was Mr. McBride that got out 
to pick_up Mr. Trundle. · 
Q. You recognize this gentleman here as th~ man that got 
out? 
1 A.. Yes. 
. . ·r~E-DIRECT EXA:h'IINATION. 
Mr. Harris: 
·· Q. J udg.e Aiken asked you if there was a passenger in your 
car and you said that it was Mr. Ragland's daughter. Do 
you refer to J\.1r. R.agland, who is the Commissioner of the 
Revenuer· - · 
A. Yes, sir, I just thought it 'vas his daughter. 
page 186· V Q. Do you know what her name isY 
. A. No, I don't. 
Q. How did she happen to get in your car? 
A. When I came do'vn there, had made rounds, had been in 
the Community Hospital to see some patients, my car was 
parked across the street headed downtown, and she was stand-
ing there in the rain and I said ''Can I give you a lift down-
townY'' and she said yes, she 'vould be glad to ride that 
far. 
Q·. Did you know the lady's name? 
A. At the tin1e I lmew :Miss Ragland, but I don't know 
which one. -
Q. Did she say how she happened to be in the hospital? 
A. Yes,· she said she had been in there to see her father. 
Q. She came on downtown Y • 
A. Yes, sir, at the Buick place where I parked the car, and 
she went on where she was going. 
'. Q. Have you e:een her since? 
A. I saw her at the Memorial Hospital a few days ago, and 
I asked her how her father 'vas, and she said he was in the 
h_o~pit_alagain. That is the only time I have seen her. 
page 187 ~ IN ABSENCE OF JURY. 
1\{r. Sanford: We propose to introduce the following state-
ment made by Mr. Trundle, while he 'vas in the hospital, which 
was made to 1\ir. Newell, a police officer of the City of Dan-
ville, which is as f-ollows : · 
/ 
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''I talked to him at the hospital, and he looked very good, 
he looked like he was feeling pretty good at that time. I 
didn't know how he was suffering. He told me not to lock 
this man up, said he could not help it. The fact of the busi-
nes·s was, he said he would go on his bond if I had to put him 
under bond. l told him I would have to put him under bond, 
and he said he would go on his bond, because he could not 
help hitting him.'' 
The statement was made in the hospital within half an 
hour after the accident. 
It is our contention that that is a declaration against in .. 
tarest, and in this suit brought by the executor it should be 
admitted. I first want to call the court's attention to the sec .. 
tion of the .code ·which provides-Section 5787-and without 
reading the whole sect-ion I want to call your attention to 
this statement: "No action, however, shall be maintained 
by the personal representative of one who, after injury, has 
compromised for such injury, and accepted satisfaction there .. 
for previous to his death." 
I mention that merely for the purpose of showing that the 
section presupposes that Mr. Trundle had a pecuniary inter-
est at tho time that he made this statement, that at that time 
he had a chose in action for personal injuries. If he had 
compromised that claim, and he could have done it at any 
time before his mind got bad, it would have been a complete 
bar to this action that they have brought her~. That interest 
was such that he could then have settled the claim, and the · 
fact that he afterward died would not have made any differ-
ence. It would not have given the executor any claim at all 
against Mr. McBride, 
Now, in effoot he told this police officer that Mr. ~fcBride 
was released as far as he was concerned from all blame at-
tached to this injury, I think that in ·a sense would amount 
to a release which might be contradicted of course afterwards, 
but notwithstanding, .at that tilnc it showed that he thought 
he was to blame for the accident, and consequently nothing 
should be done to ].f.r. McBride about it. Now, the authorities 
in Virginia are Yery scarce on the question of a declaration 
made by a party in interest which is proven in an action 
brought by an administrator or executor. We have two cases 
here that refer to actions brought on a contract or note.. It · 
seems to me in this instance there is no differ-
page 188 ~ en<ie between the action broug·ht by an adminis .. 
trator on a note and an action brought for wrong-
ful death. 
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The Court: Have you found any authorities on the question 
as to whether nfr. 1~runcUe 's statement can be introduced 
on the theory of a decla1:ation of a third party, which is against 
his interestf not on the theory of a declaration of a party in 
interest in.privify of title, but the declaration of a third party, 
not the deceased, which is against the interest of the party 
making the declaration 1 11he court is not concerned 'vith the 
question of the statute. My judgm.ent is entirely in acerord . 
'vith the North Carolina law as far as that point goes, that 
it is a separate right of action, that there is no succession of 
interest. It goes back to another principle as to the hearsay 
rule, as to whetl1er this declaration made by ·Mr. Trundle 
would have been admitted as a declaration of ·a third party, 
and as a declaration ag·ainst t.he inter~st of a third party, 
which would be sufficient. to entitle it to be introduced in evi-
dence. I am not seriously concerned in tracing this thing on 
privity of estate, because I am well satisfied that on that 
theory the evidence conld not be admitted, on the theory 
that they succeed to the right and inherit the right thru Mr. 
~rrundle, but I am, on the qneRt.i<in as to whether, under the 
general principles of evidence, it iR a declaration of a third 
party hostile to his interest, pecuniary ·or proprietary in-
terest; it is a question as to vlhich the court is in some doubt. 
1\fr. Sanford: There are nun1crous decisions on the point; 
none from .,Tirginia that I can find. 
(~{r. Sanford called the c01nt's attention to a case involving 
a railroad)· · 
Now, that case grew out of a wrong-ful death in a railroad 
accident-:--"-! did not read all the facts carefully, but I do re-
call that t11e decedent made a statement that he was looking 
at another batch of railroad ·cars. and was not noticing the 
cars that struck him, and t.l1ey a£1mitted that evidence as a 
declaration against interest, in a similar case to this. · 
Now then, there ·are· any ·number of authorities that are 
cited here in L. R: A. (N. S.) 1908, ancl· I would like to submit 
those to the court for vonr attention. 
page 189 ~ The Court: I have examined this somewhat 
closely. While not directly in point, every case 
in Virainia that is analagous is v-erv hostile to vour conten-
tion. ·The specific point has not been decided in Virginia, but 
tl1e Virg-inia court has comparatively recently decided that the 
adnlissi•on against . int~rest of· a ·third party is contrary to 
legal principles, and the conrts are tight on it. They do not 
lean toward adnrltting it.. It is true that case doesn't touch 
this specific point, but it does go to the point as to what is a 
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pecuniary interest, and that is the confusion we are getting 
into- an~ t~at is the basis we ar~ g~etting at. . : .. ·_ .· . 
:h{r . .Aiken: Does Your Honor consider Mr. Trundle, if he 
wereliving, a third party? .. . 
· The Court: Apparently the Virginia court has· held that 
the interest involved is an interest· by which a man could be 
charged with· money and not the prospect of gain, or it is a 
release or relinquishment of some element of title. That is 
the doctrine I think the Virginia courts have established in 
Tate v. Tate. It lays down the rule that it inust ·be a declara.:. 
tio~ of interest. The Virginia co11rts seem to have· gone very 
far in holding tl1at that is a declaration of· interest. This 
North Carolina case indicates that rather strongly, in 91 
S. E. I think 've are getting confused as to what.is a declara-
tion against interest. That is the trouble.· The court and 
the lawyers are getting in confusion. I am very much con-
fused as to what is a declaration against interest. I can cite 
the rule, but I an1 afraid th~t. ~ dicl not. realize 'vhat the rule 
was. . 
1\'Ir. Aiken: Here is a i:min 'that made· a statement at the 
time. He knew his leg had be~n br~ken; and to say that the 
fello'v that l1it him, that he was not to blame for it, would 
certainly seem to be a declaration ag·ainst the 1nan's financial 
interest. 
The Court: Most of those cases have related to interest in 
books, written memoranda. However, the texts state that 
a verbal declaration would come within t.he rule. 
1\IIr. Aiken: A man would naturally be expected to speak 
the trut~1 when s~ying something agaim;:;t his own interest. 
It was certainly ·against I\fr. Trundle's financial interest to 
exonC'rate the n1an that. hit him, from blame. 
The court's attention was called to an Ohio case. It says 
that the administrator succeeded to the rights in the estate, 
and that therefore the admissions are admissible 
page 190 ~ because the title comes from the injury to the de-
cedent, and that therefore his statements are ad-
missible. 
The Court: It ish 't helpful to me, and I can't agree with 
the Ohio court. I don't agre~ with them that it is a succes-
sion.· The cause of action here is the death, and the executor 
is not in the picture at all except by reason of the death. They 
trace it back to the original wrong, that' is, a crea:ting cause, 
and that cause of action is for -the death wrongfully caused 
and created, not for the wrongful death standing lone. They 
have no claim in that. They only have it by virtue of the fact 
that the man died. Therefore I think it is admitted the North 
Carolina case, the opinion of the North Carolina court, in-
t72 Supreme Court of Appeal~ of VirgiDia,. 
di~ltte.a that the!·~ i~ fHlthority p.gainst their holding. Look .. 
ing into the cases. thla. morning, and r~ading the ·virginia 
ca.ae~ which ~rr~ :not primarily in point,· m.y opinion is that 
statement cannot be admitted. I think it ia a. debatable ques-
tjgn, OPe that cttn b~ fa.irlY: ~rgued ou both sides. I can take 
Q:Qe theQry 9f the law and it aeem~ to :m~ it ebo"Uld ba ad-
mitted~ 
·I." base ~Y ~onch1eion. upon the fact tha.t it was not of such 
p~uniary iuter~~t, o:r proprieta,ry intq:rest ns tha decisions 
construecl by the Virginia QQurt, 4re considered necessal·y 
to the ~dmissiQn of the statement. The court will exclude the 
sta.t~ment! l Hin. veey f•·an.k to say that I think. it is a point 
ot. cousidarabh~ doubt, 
Mrf Aiken: We would Iil{e to put this witne~s on the stand 
in th~ absenc~ of tb~ jury, fo:t• the recol•d, 
':[1hQ witnes.~, 
W. A. NEV\TELL, 
being duly ~worn, testified as follows; 
DIRECT E:X:A.~1JNATION~ 
Mr. Sanford: 
Q. Your :name is William NHwell f 
A.. Yea., si.:r;~ 
Q. I believe YOl.l are a police offi~or of th~ City of Dan ... 
ville? · 
.A. Ye~, sir. 
Q. On the ulg·ht that Mr. Trundle was injured, which is in 
evidence as the 12th day of DQQentber, did you go to the hos ... 
pital to see Mr. T:rundlet 
A. I did. 
Q. Who was with you at the timeY 
page 191 r A.. Ml'- Mays, 
Q. Anyone ell"le Y 
A.. Mr. McBride. 
Q·. Row long' after the accid~nt was that V 
.If\. The a.ooident happened at 5. ;50. I got a call to go to 
Mr. McBride 'a h.Qme on Montngll~ Stre.et, he stated that there 
had been an accid~nt, and he wnnted to see an officer~ a-ud I 
went by 1\fr. Mc"Bride'a home, and he tQld me that he hit Mr. 
Trundle down on Main Street and iChestnut Street. I told 
Ml'. McB:t,'ide l would havE' to bring him down and put him 
under bond, and while I 'v&a up there I wanted to oome by the 
hospital a.nd see .Mt\ Trtlndle, see how Mr. Trundle was, and 
t() s~e if I could find out any mor~ about the &ecident. I went 
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by the hospital, and Mr. McBride wanted to go in to see him, 
and he went on upstairs with me, and went on in Mr. Trundle's 
room to see him. 
Q. How long was that? What time did you ·go out there 
to the hospital, what time did you get to the hospital? 
A. Probably 6:30 or 7 o'clock. 
Q. Did you see Mr. Trundle then? 
A. I did. . 
Q. Just tell us the conversation that you had with Mr. 
Trundle. 
' A. Well, I walked in and spoke to him, and asked lti.m 
how he was feeling, and he said he was feeling pretty good 
then, and I found out that his leg had been broken below his 
knee. He asked me what I was going to do with Mr. McBride, 
and I told him I had to take him down and put him under 
bond, and he asked me not to do that. And I asked him where 
the accident taken place, and he said at his usual crossing, 
Chestnut Street, there, when he got off the street car, and I 
asked him what part of the street that he 'vas hit in, and he 
said he was walking across in front -of a truck, a truck going 
up J\iiain Street, and when he got by the front of the truck 
there this car was passing the truck, and hit him 
page 192 r in the middle of !.fain Street. In other words, he 
said he was in the middle of the street car track. 
Said he stopped, and knocked him down; and that Mr. Mc-
Bride stopped in the course of 3 or 4 feet. Told me he couldn't 
help it, and asked ·me not to put him l'nder bond; said if I 
did he would go his bond. 
Q. He told you that ~{r. 1\tfcBride could not help hitting 
·him! 
A. Said it was just one of those unavoidable accidents. 
Q. Did you understand that he said that ~fr. McBride 
couldn't help it? 
A. That is what I understood, y(~s. 
Q. Did J\iir. Trundle seem to be in his right mind; that is, 
his mind 'vas clear 'vhcn you were talking to him Y 
A. ·Yes, he seemed to be, he was smoking a cigar, and there 
were two or three in the rooni there ; of course I don't know 
whether 4e 'vas or not, but he appeared to be. 
Mr. Sanford: I understand the court rules· that this evi-
dence is inadmissible? 
The Court: Let the record show that defendant's counsel 
asked leave to introduce the same testimony in the presence 
of the jury; to the introduction of which testimony plaintiff 
by counsel objected, and the court sustained the objection, and 
defendant by counsel excepted. 
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page 193 ~ The defendant, 
M. H. McBRIDE, 
being duly sworn, testified as follows : 
DIR.ECT EXA..L"\iiNATION. 
Mr. Sanford: . 
Q. Your name is M. H. McBride? 
A .. Yes, sir. 
~- You are the defendant in this action, Mr. McBride 1 
A. Yes, sir. 
Q·. What is your business f 
A. I work for Payne Motor Sales, as a salesman. 
Q. In what capacity? 
A. Salesman .. 
Q. Automobile salesman Y 
A. Yes, sir. 
Q. Where do you live Y 
A. I live at 150 Montague Street. 
Q. On the night of December 12th were you operating your 
car up Main Street in the City of Danville Y 
A. I was. 
Q. Where were you going? 
A. I left the Payne 1\fotor. Company about quarter of 6; 
my wife works out at the Park Place Mercantile :Company; 
I left there in time to get her, she gets off at 6 o'clock, bnt I 
never did get out there that night. 
Q. You left Payne ~1:otor Company at quarter to 6 Y 
A. Yes. 
Q. Which way did you go f 
A. Went out Union Street and up ]\fain. 
Q. At what point did you stop between the time you left 
the Pavne Motor Sales Y 
· A. I can't recall whether I stopped at either of 
page 194' ~ the stop lights before I got to Dr. Miller's home, 
I don't remember whether I did or not, but I 
stopped at the safety zone in front of Dr. Miller's house. 
Q. Wl1at street intersection is thatY 
A. Park Place. 
Q. Let me refl'esh your ·mind, it is Chestnut Place isn·'t it? 
A. Chestnut Place, yes, sir. 
Q. You stopped at the safety ~one Y 
A. Yes. 
Q. What was your reason for stopping? 
A. The street car was unloading· passengers, and I was 
, 
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trying to use all the caution I could, and I stopped to see that 
everybody had crossed before I started. 
Q. Had the passengers crossed before you started t 
A. Yes, sir. 
Q. Did you pull in front of the street cart 
A. After they closed the door I pulled down in front of the 
street car. 
Q. Then what did you do Y · 
A. I pulled up the street something like, well something 
like a car and a half length above the cross-over, you know, 
at Chestnut Pace. 
Q. Cross-over; you mean the cross-mark 7 
A. Yes, sir. 
Q. This is supposed to be a map of Main Street. Show us. 
A. Here is Chestnut Place. When I stopped in front of 
Dr. Miller's I pulled on then above Chestnut Place; I was 
possibly a length and a half beyond the cross line that they 
cross over, for the school children, on the opposite corner 
from Dr. Miller's. I was coming up Main Street. 
/ page 195 } Q. Yon mean by that you were going westY · 
A. Yes. Well, I stopped here for the street 
car. 
Q. Stopped where? 
A. Stopped right in front of Dr. Miller's, in the safety 
zone here. · 
Q. All right. 
A. After the passengers got off, I pulled on around the 
street car, and there was som.e kind of moving van in front 
· of me; whether it was standing still or moving I don't knoW'; 
and I knew it was right in my face when I pulled out, and I 
pulled out in the street to pass this moving van. 
Q. When y;ou pulled out where were you with respect to 
these cross-walks Y 
A. I was something like a car and a half length beyond 
this cross-walk for the children. 
Q. You mean above? 
A. Above it, yes, sir. 
Q. At that time was or not your vision clear, up' the streett 
A .. It was .. 
Q. There was nothing in there between, nothing in front 
of you? 
A. No, sir. 
Q. Well, then,. what happened? 
A. Mr. Trundle' just stepped in front of the car; I didn't 
see Mr. Trundle until he alm-ost appeared right in front of 
me, and he stopped right in front of the car, and I struck 
him on the leg. 
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Q. What was the position of your car in the street when 
you struck Mr. Trundle? 
A. I never took any measurements, I am sure I was not 
more than middle way the street, because I just gave myself 
room enough to get around this truck. 
Q·. Are you positive that you were on your right-hand side 
of the street Y 
A. I am sure I was. 
page 196 ~ Q. What point in the street did you strike Mr. 
Trundle? 
A. To the best of my Irno·w"]edge it was somewhere close 
to the second track, that is on the side going up. 
Q. You mean the second track-
A. Possibly in between the two double rails. 
Q. You mean the second track on the north side as you 
go up the street? 
A. Yes, sir. 
Q. Had you passed that truck that was there in front of 
you' 
A. Well, I was passing the truck; after I hit Mr. Trundle 
I never paid attention to no surroundings other than I know 
I passed the truck, but wheth.e.r the truck passed or not I 
don't know, I was just trying to get 1\fr. · Trundle to the hos-
pital. 
Q. Y.ou don't know whether the truck moved on, or stopped, 
or what happened Y 
A. No, sir. 
Q. When you savl this truck was it moving along or 
stopped? 
A. If it was moving it was just moving, just creeping along; 
I am not sure whether it was moving or standing still. 
Q. Was it necessary, in order to go around it, to pull into 
those car tracks Y 
A. It was abs·olutely necessary, of course. As I say, I gave 
myself room enough. 
Q. At that time what gear 'vere you in Y 
A. I was in low gear. 
Q. How fast were you going? 
A. I am sure that I wasn't going over 10 miles an hour, I 
bad a brand new car, and it had a g·overnor on it. 
Q. What do you mean by governor? 
A. It is an attachment that holds the car down so you can't 
drive it fast until it is broke in. 
page 197 ~ Q. When you saw 1\fr. Trundle what did you 
doY 
A. I stopped when I saw him. 
Q. How far did you go after you applied your brakes Y 
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A. I would say not over two or two and a half feet. 
Q. Were your windshield wipers working? 
A. Yes, sir. 
Q. What kind •of night was itf 
A. It was a rainy, bad night. 
Q. Could you see in front of you? 
A. I could see in front of me .. 
Q. Plainly? 
A. Yes, sir. 
Q. You had your lights on, did you' 
A. I did. 
Q. After the accident where was Mr. Trundle lying in the 
street? 
A. Well, I didn't pay so much attention to where he was 
lying. When I hit ~Ir. Trundle he was standing in this posi-
tion, to the side, and I bumped him on the leg, and he more 
or less staggered up the street three or four steps, and kinda 
doubled up and fell kinda bias up the street, with his head 
towards the south ~ide. 
Q. Towards the outer rail Y 
A. I couldn't say how close it was. 
Q. It was in that general direction? 
A. Yes, sir. 
Q. ·Could you tell about where his feet were 'vith reference 
to the center of the street! 
A. I would say they were at least in the center of the rail. 
Q. ·You think that his feet were in the center 
page 198 ~ of the rail? 
A. I do. 
Q. Did Mr. Trundle's head strike the pavement? 
A. He fell :On his right shoulder.· I couldn't see it well 
enough to know whether it did or not. 
Q. Was he knocked unconscious t 
A. No, sir. 
Q. Did he talk to you there Y 
A. He did. 
Q·. What. did y·ou do then? Did you pick him up 1 
A. I immediately got out of the car, and picked him up, 
and asked him did he want me to call the ambulance, and said 
"no, just put me in the car and carry me around home." 
Q. Did you know where he lived Y 
A. No, sir. 
Q. Did he tell you? 
A. Yes, sir, I put him in the car, and I will tell you why 
I have the distance where I was at when I put 1\Ir. Trundle in 
the car. I looked back, and it was possibly half a length of the 
car above those lines. 
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Q. What do you mean! you mean the back of the carY 
~ Yes, sir, after I put 1\.J:r. Trundle in the car t4ere was 
a car coming down here, and I had to stop again. 
Q. You say a car coming do,vn-where? 
A. A car coming down meeting· me. 
Q. Downtown J 
A. Yes, sir. 
Q. And what did you do f 
A. I pulled up here and had to wait. 
Q. Pulled up-·what do you mean Y 
page 199 ~ A. I pulled up here, there where the car 
stopped, and had to wait. 
Q. When you pulled up here--you mean you. had to pull 
up to the intersection f 
A. Yes·, Rir, the intersection. I had to pull up and wait for 
a car that was coming. . 
Q·. And then you turned in Chestnut .Street? 
A. Yes, sir. 
Q .. Did you carry 1\Ir. Trundle into his homeY 
A. No, sir. 
Q. What did you do? · 
A. We sat in the car, and the young man that was with me 
went in and got Mrs. Trundle to call the doctor. 
Q. Did you afterwards carry him to the hospital, with the 
doctor? 
A. Yes, sir. 
Q. Did you later call the police officers 1 
A. Yes, sir, called the police station. 
Q. 'Vho came Y 
A. Mr. Newell and 1\fr. Mays. 
Q. Did you then go t'>··the hospital f 
A. I did. 
Q. How long after the accident was that Y 
A. I should say it was something like, I never kept any time, 
I would say possibly 30 or 45 minutes. 
Q~ That was your second visit to the hospital f 
A. It was the first visit after carrying him. 
Q·. Mr. McBride, point out on this map,. to the jury, where 
the cross-walk is on Main Street near Chestnut Place. · 
A. The cross-,valk here at Chestnut Place, the safety zone 
is in front of Dr. Miller's. Across on the other side, across 
Chestnut Place, is lines drawn across here for children to 
pass going: to school. "\Veil, I was possibly a car 
page 200 } and a half lenA"th above these lines. 
Q. Was Mr. Trundle at or near that cross-walk 
when you first saw him Y · ' 
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A. Well, I will tell you, from the time I saw ~Ir. ·Trundle 
and hit him it was just a flasl1. 
Q. Then you say he was a car and a half length up the 
street above the cl'oss-walk? 
A. Yes, sir. 
Q. Could you say he was going straight across the street 
or diagonally Y 
A. He was more or less standing in this position. (Indicat-
ing standing with right side turned away from court room). 
Q. With his back to your cart 
A. No, he was more or less with his side to my car, only a 
little bias. The -way he was walking,· if he had kept right 
straight on, more or less, in erossing the street and coming 
out from behind this truck, he would more or less come right 
here, the way I hit him. 
Q. Which direction? Point out there again as to which way 
he was traveling. You were going up Main.·StreetY 
A. He was coming across this way. He came from in front 
of the truck here, and more or less, the way he was standing, 
whether he 'vas walking straight that way, or turned that 
way, he was more or less bias. 
Q. Coming· bias or diagonally across the street f 
A. Yes, sir. 
Q. Did you know how Mr. Trundle happened to be up there 
at that pointY 
A. Yes, sir, he told me. 
1\Ir. Sanford: I believe the court has ruled that as far as 
those statements of 1\Ir. Trundle are concerned, any state-
ment made by him at all is inadmissible? 
The Court: The court has ruled out what has been pre-
sented to the court at this point. Of course that is not in-
clusive. 
page 201 ~ Q. Did Mr. Trundle tell you how he happened 
to be in the street at that point? Did Mr. Trundle 
tell you anything immediately after you picked him up t 
A. I don't recall him saying anything about why he did it 
until after we got around in front of his home. 
Q. As soon as you got to Mr. Trundle after he had been 
knocked down, did he make any statement to yout 
A. Did he make any statement? . 
Q. Yes. 
A. He asked me why I hit him. 
Q. Did he make any other statement Y 
A. I picked him up and asked him if he was hurt, and he 
. said he thought his leg was broken. 
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Q. He made no other statement than. that 1 
A. No, sir. 
Q. I\1:r. McBride, I wish you would point out here as best 
you can about where that moving van was, or that truck? 
A. When I pulled out to pass the moving van it didn't 
seem to be more than possibly 4 or 6 feet from these cross 
lines here. . 
Q-~ Above the cr-oss lines? 
A. Yes, sir, above the cross line. 
Q. Where was it with reference to the curb lines? 
A. Well, I couldn't say exactly; as I tell you, I don't know 
'vhether the van was moving, or was parked ·against the curb, 
I couldn't say. 
Q. It was ·necessary for you to pull out? 
A. It was necessary for me to pull out to g-et by. 
Q·. But as to how close it was to the curb line yon are un-
able to say. 
A. I wouldn't say. 
Q. As you passed it it was on your right-hand side? 
A. Yes, sir. 
page 202 ~ Q. I believe you have already stated that you 
remained on your right-hand side of the center 
line of the street? 
A. I could not have been over, I am sure I wasn't over the 
center. I possibly Inight have been in the middle. 
Q. You know you were not over the center? 
A. Yes, sir. 
Q. What happened to the street car, Mr. McBride? 
A. I\1:y car had the street car blocked, that way, the one 
that I passed in front of Dr. Miller's. 
Q. You blocked it you mean after the accident f 
A. Yes, sir. · 
Q. Did anyone get out of tlte street car? 
A. I didn't see anyone. 
Q. Was anybody there to assist you in putting Mr. Trundle 
in the car? 
A. The young man that was with me was the first one I 
sa'v around there. 
Q. Did anyone come before you got him up? 
A. Not to my knowing, if they did-
Q. You didn't see him Y 
A. No, sir. 
Q. Did you see any cars pull down there and stop? 
A. There were cars. As I told you I never paid much at-
tention to cars stopping and starting, because I gave Mr. 
Trundle all my attention, but I do know, after I put 1\{r. 
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Trundle in my car the traffic was very heavy on the down-
town side, the street was heavy with traffic. 
Q. The traffic going east was heavy? 
A. Yes, sir. . 
page 203 ~ Adjourned for lunc~ until 2:30. 
2 :30 P. M.-Same appearances. 
1\tir. Sanford: With permission of the court and counsel 
for plaintiff, we would like to call Miss Ragland. 
The witness, 
MISS D.A.NDRIDGE R.AGL ... t\.ND, 
being duly sworn, testified as follows: 
DIRECT EXA~1INATION. 
Mr. Aiken: 
Q. Tell us what your name and occupati()n are 1 
A. Dandridge Raglanq, I am a school teacher. 
Q. ·You live in Danville? 
A. Yes, sir. 
. ; 
Q. Did you ride down from the hospital downtown with 
Dr. Crumpler the night in December when Mr. Trundle was 
hurt? 
A. I was coming from the hospital with Dr. Crumpler. 
Q. You were in the car ·with him when Mr. Trundle was 
struck by this automobile? 
A. Yes. 
Q. Miss Ragland, here is a map Rhowing that section of 
1\tfain Street. I might say for your information that this is 
downtown, and up there is g·oing uptown, and here is 1Chest-
nut Street coming· into 1\fain, and here is 'vhl!t. they call Chest-
nut Place, and down here is Dr. 1\Hller 's residence, and over 
here is the First Baptist Church, and here is the Stonewall 
Apartment, here is 1\{r. Boatwright's home, and Mr. Ray-
mond Hall's home. With those objects in view could you tell. 
us about where you think Dr. Crumpler's car 'vith you in it 
·was at the time you saw the acident! 
A. It was such a terrible night, the visibility was so bad, 
that I couldn't say exactly. I 'vould say it was about between 
Boatwright 's-whose is this 1 
Q. Here is Mr. Boatwri~ht's. 
page 204 ~ A. Oh well, it wouldn't be that far then. 
Q. Where was it Y Here is the Stonewall Apart-
ment. 
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A. It was before you get to Chestnut. 
Q. Here is Chestnut Place . 
.A. Chestnut Street-if I were in the car coniing down Main 
Street-is this the way it would be 11p here Y . 
Q. Yes. Here is the Stonewall Apartment, and here is Dr. 
Miller's home, there is Boatwright's. 
A. Well, I would think it was right along here between 
Hall's and Boatwrig·ht's. 
Q. Do you mean along here then 7 
A. Well, I couldn't say exactly, because I wasn't watching 
traffic, and the glare on the street was so bad I am not in a 
position to say exactly, but as 'veil as I can remember, and 
as well as I can tell, I would say it was right aLong here. 
Q. Can you tell us with reference to the Stonewall.Apart-
ment? You know where that is, don't you? 
A .. It seems to me that it was rig·ht along in here some-
where. 
·Q. Had Y9U and Dr. Crumpler passed by Chestnut .Street 
before it happened, or not? 
A. I don't know. 
Q. Which side of the street were you on 1 
A. We "Tere on this side (indicating s•outh side of 1\{ain). 
Q. Which side did the accident take place on? 
A. The cars 'vere cominp: up on the opposite side. Are 
these the two street car tracks T 
Q. Yes. 
A. Thev would be over here on this side. 
Q. It was on the left-hand side from you and the right-hand 
side from the car going up the street?. 
page 205 ~ A. We were on this side, I was sorta away 
from the accident, with Dr. Crumpler, and the 
other car was coming up this way, I would say near the cen-
ter of the street. · 
Q. Which side of the center of the street do you think Mr. 
Trundle was struck on? 
A. I would say it was on the right-hand side of the car 
coming up the street-no, it would be on the left-hand side. 
It appeared to me that he had crossed one car, crossed in front · 
of this stream qf traffic coming up tl1is way, and the car that 
hit him was further in the middle of the street. 
Q. Which side of the middle of the street do you think 1\tir. 
Trundle 'vas on when he was struck' 
A. I will just have to turn a.round and come back up the 
street and tell you. I w·as on this side, and the car that struck 
him had passed, 1 t seemed to me, out of the line of traffic, as 
wP.ll as I can remember the way the lights looked, and he 
was on the left-hand side of that other car. 
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Q. Was he to the right, or to the left of the center of the 
car track going up the street¥ 
A. Of course I wasn't watching for anything like that, and 
I can't think right now. I know this stream of traffic came 
up, we were on this side, and the car that struck him was past 
this regular stream of traffic, had come up like it was coming 
around. . · 
Q. Say with reference to the Stonewall Apartment. 
A. He was· nearer to the Stonewall Apartment than he was 
the sidewalk, nearer over toward the center of the street. 
Q. ·Can you tell us, with reference to the Stonewall Apart-
ment, where Dr. Crumpler's car was at the time of the acci-
dent? 
A. I know ·where he was when he got ·out of the carY 
Q. Where? 
.A. I would say almost to the church. 
page 206 ~ Q. W11ere do you think you were with reference 
to the Stonewall Apartment when you saw Mr. 
Trundle knocked down? 
A. Well, he was knocked down up here. 
Mr. Aiken: I would like to state that this witness has taken 
me by surprise, and I would like to cvoss-examine her. 
The Court: Why? 
1\tir. Aiken: Because I talked to her about 10 minutes before 
lunch and she has changed completely. 
Q. You remember talking to Mr. Sanford and myself a 
few minutes after 1 o'clock? 
A. Yes, this is the same rna p isn't it Y ., 
Q. Dich).'t you tell us at the time that you and Dr. Crumpler 
had passed by Chestnut Street, and were down by the Stone-
wall Apartment Y 
A. When he got out of the car I said. 
Q. Didn't y<>u tell us a.t the time Mr. Trundle was knocked 
down that you had already passed by Chestnut Street and 
were down in front of the Stonewall Apartment f 
A. I don't think so. 
· Q. And didn't you tell us too that Mr. Trundle was on the 
other side of the street from where you were f 
A. Well, he was on the other side of the street fr·om where 
we were. 
Q. When he was knocked down~ 
A. The other side from where we were. 
Q. You were on this side· weren't you f 
A. Yes. 
Q. Weren't you coming on down like this Y 
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A. Yes, on this side. 
Q. What side of the street do you think Mr. Trundle was 
on when he 'vas struck 1 
page 207 ~ A. I think he was •on this side of the street ; 
this' is the street and this is the car track. 
Q. That is the right-hand side of the street going up and 
that is th~ right-hand side of the street going do,vn. 
A.. I see. 
Q. Going up the street which side of the center of the 
street do you think Mr. Trundle was on when he was knocked 
down1 
A. I think he was over here on the left-hand side coming 
up; that would be near the car track wouldn't itT Well, it 
would.be on the left-band side going· up. 
Q·. Where was it with reference to the car track? 
A. Well, I would say it was nearer the left-hand side of the 
car track coming up. 
Q. Isn't that just the opposite of what you told Mr. San-
f.ord and myself T 
A. If that was true I just had n1y l1ands wrong. He had 
just passed the car tracks. 
Q. Do you thinl{ he had gotten to the middle of the street 
when he was knocked down T 
A. I think he was right in the ~ar track. 
Q. Which car track Y 
A. I couldn't say that. 
Q. You know there is a double track. 
A. I couldn't possibly see that. 
Q. Were you and Dr. Crumpler, was the car moving or 
standing~ still when this happened f 
A.. I don ''t remember. 
Q. Do y;ou remember Dr. Crumpler stopping his car before 
he got to Chestnut Street 1 
page 208 ~ A. It seemed to me that he slowed up, but 
whether he stopped or not I don't Imow. He was 
in the car, and it was a right bad nig·ht, and I wasn't watch-
ing for an accident, or wasn't 'va.tching the traffic. 
Q. Do you thin}{ he stopped his car before he pulled up to 
the curb in front of the First Baptist Church' 
A. I don't remember if he slowed up at all, I wasn't look-
ing for it, I wasn't watching for traffic, so I wouldn't be con-
scious of what he did. 
Q. Do you remember his being a.t a complete standstiii with 
his car at the time ~Ir. Trundle was coming· across the street 1 
A. If he did I wasn't conscious of it. I know l1e slowed 
up. 
Q. Do you remember no"\v telling J\ir. Sanford and myself 
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that the car in which you were riding with Dr. Crumpler had 
passed here (.Chestnut .Street), and was in front of the Stone-
wall Apartment when 1\ir. Trundle was knocked down, parallel 
with the Stonewall Apartment 6/ 
.A. What apartment is this 1 
Q. That is the tall brick residence up there. 
A. Well, I will tell y:ou, just being in a car like that, and 
going a short distance here, and not looking, like I was, I don't 
remember. 
Q. Don't you remember as much about it now as you did 
about an hour and a half ago~ 
A. I know· we stopped down there when he got out. 
Q. I am talking about before he got out. Where were you 
at the time ~fr. Trundle was knocked down 1 · ' 
A. I don't know, the thing I can remember most vividly 
'vas that he was knocked down in the car track right here, and 
after that I didn't look, because I just didn't want to see it. 
Q. Do you think he was knocked down between the Boat-
wright home and the Stone,vall Apartment? 
A. I would say Boatwright and whoever lives 
page 209 ~ next to them coming up the street. 
Q. Raymond Hall? 
A. Yes. I told you that as well as I could remember it 
happened between those homes. 
Q. You recognize this as Chestnut Place Y 
A. It is confusing with this map. I can't read these blue-
prints enough to tell. 
Q. You remember that Chestnut Place is between Dr. Mill-
er's and Mrs. Boatwright's? 
A. Yes. 
Q. Here is Chestnut Place, and this is the Miller house, 
and this is the Boatwright house. 
A. Well, it wasn't dowu this far. None of it occurred down 
there. 
Q. Where did it happen 1 
Mr. Harris: You have asked that four times. 
A. It occurred right here, just where I told you, between 
Boatwright's and Hall's. 
Q. Do you think you had already passed Chestnut Street? 
A. I don't remember, I am not in a position to say, because 
we 'vere parallel with the accident. 
Q. Would you mind taking this pencil, and as near as you 
can, pointing to where you. think Mr. Trundle was struck? 
A. I had rather not do that because I did not look. I was 
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in the car, and it is impossible for me to say; because I don't 
know. 
. Q. Am I correct in understanding you to say that at the 
time 1\fr. Trundle was. knocked down he was on the other side 
of the middle of the street, on the other side Y 
A. No, he was nearest to the side we were, in the middle. 
He was nearer to Dr. :Crumpler, because he was 
page 210 ~ way over on the left, and I would have to see past 
Dr. Crumpler and past the street car to see it. 
Q. Do you think he was closer to this side of the street? 
A. He wasn't close to this side at all, he had crossed the 
stream of traffic here. 
Q. How many car rails do you think he had crossed T 
A. I couldn't tell you to save my life. 
Examined by. Mr. Harris: 
Q. You say when you put your finger on a place it is here, 
and it is plain now, but it won't be subsequently. Where did 
this happen?· 
A. It is not a fair test of me, because I don't know any-
thing abbut maps. As near as I can remember, and every-
thing taken into consideration, it happened between Boat-
wright's and Hall's, as near as I can remember. 
Jhe defendant, 
~IONROE HOBSON ~IcBRIDE, 
being recalled for cross examination, testified as follows: 
CROSS EXAMINATION. 
Mr. Harris: 
Q. Mr. McBride, if you can go back and recall some of these 
things : I understood you to say-am I correct ?-that your 
idea is that this accident happened about a car and a half 
length west, or up Main Street, from this cross-walk shown 
on the map? 
A. Yes. 
Q. Now, you are an automobile salesman you told usY 
A. Yes, sir. 
Q. How long is your car? 
A. 16 foot from bumper to bumper. 
Q. So that your idea then is that a car length and a half-
that is what you would estimate it to beY 
A. Yes, that is just estimating. 
page 211 ~ Q. But to translate it into feet, your idea would 
be that it was 16 plus 8. . 
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A. Yes. 
Q. Up there this so-called cross-walk was put there for 
the little children to go across to the school, and it was that 
far from that cross-walk. 
A. Yes. 
Q. You stated that you had a governor on your car. 
A. Yes. 
Q. That governor doesn't gear it down to 10 miles an 
hour? 
A. No, sir. 
Q. What bearing does having a governor on your car 
have! 
A. You can't speed the car up like you can a car with that 
off. 
Q. But you weren't gqing but 10 miles an hour were you f 
A. That's right. 
Q. How fast can you run it with a governor on it Y 
A. After you get it in high gear you can run it possibly 
40 miles an hour. 
Q. How fast can you run it in low? 
A. I couldn't say. 
Q. It was a new Plymouth wasn't itt 
A. Yes. 
Q. Don't you advertise that you can· get it up to 70 miles 
an hour in a few seconds f 
A. No, sir, I don't say that. 
Q. Doesn't your company say that f 
A. Not with a governor. 
Q. Had you known 1\ifr. Trundle before? 
A. I wasn't personally acquainted with him. 
Q. When your car hit him did it knock him up the road? 
A. As I told you, it hit him on the leg, and he more or 
less stag·gered 3 or 4 steps. 
page 212 } Q. Which way did he stagger? 
.A. Up the car track. · 
Q. Could you tell us how wide this moving vari that you 
were passing was? 
A. .No, sir, could not. 
Q. Can you tell me how wide your car is Y 
A. My car is 5 foot, 8 inches I believe, I wouldn't be ex-
. act about that. 
· Q. Do you know under the law what is the maximum width 
a moving van can be to legally operate on a highway? 
A. I couldn't tell you. 
Q. Don't you make a business of selling automobiles 1 
A. ;Not trucks. 
Q. Do you sell trucks ov:er there at Payne'sY 
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A. Sell small pick-up trucks, a small light delivery panel 
truck. 
Q. I want to ask you what was the name of these great 
big trucks that Wyatt-Payne kept on the streets? 
A. Something like a year ago Mr. Payne did handle the 
Diamond T truck. 
Q. That was quite a big truckt 
A. I wasn't with him at the time. 
Q. Where were you then? 
A. I wasn't doing anything then. 
Q. You were going on this Plymouth car on your own busi-
ness? 
A. Yes, sir. 
Q. I mean you were not going up to perform any duties 
for Mr. Payne? 
A. No, sir. 
Q. That is your individual auton1obile? 
A. It is. 
Q. Was not one of the company's cars Y 
A.. No. 
page 213 ~ Q. Now, ~Ir. 1\icBride, we have gotten into 
somewhat of an argument, I don't mean argu-
ment, but we have gotten into some conflict in the testimony 
of some of the 'vitnesses. Some of them say this accident 
happened up near the Chestnut Street intersection. You, ancl 
I believe 1\ir. Atkinson, say no, it was down here some 20 
or 30 feet west or up the street from this cross-walk. No,v, 
the very night of that accident, while it was all right in 
your mind, didn't you tell Mr. Newell that it happened at 
the intersection of Chestnut Street 1 
A. No, sir, it is possible I might have told him that it 
happened down at Chestnut Street, to let him know approxi-
mately where it was at, but I didn't tell him it happened in 
the intersection. 
Q. Didn't you tell Mr. Newell that very evening: ''I was 
passing a truck about at the intersection of Chestnut Street; 
Mr. Trundle just bobbed up in front" of you as you passed 
this truck. Didn't you tell him that? 
A. I might have told him something to that effect, but I 
didn't mean by telling him about it to say I passed hin1 at 
the intersection. 
Q. Mr. McBride, if you are correct in your reGollection 
you were down here 100 or more feet from Chestnut Street. 
Why would you tell 1\{r. Newell anything about Chestnut 
StreetY 
· A. I was giving him some idea. 
Q. Weren't you much nearer to Chestnut Place! 
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A. No, I wasn't much nearer ·Chestnut Place. You un-
derstand the distance between Chestnut Place and Chestnut 
Street? 
Q. Do I? 
A. Yes, sir. 
Q. I don't know, sir, I 'vould like for you to look at this 
map and say. 
A. From the intersection of Chestnut Place here up to 
where I struck Mr. Trundle was probably half 
page 214 ~ the distance between. 
Q. Half of the distance between them Y 
A. Something near it. I am not speaking exact, because 
I didn't take any measurements. 
Q. I look at the map here now, and as I see it from thi8 
map, the young man measured, he says that Chestnut Place, 
which is the street down next to Dr. Miller's, is 26 feet wide 
from curb to curb. Now, he has then got a line that shows 
the width of Chestnut Street, which he says is 27 feet. Now, 
he then shows what the entire distance of Main Street is; 
that is only 46 feet from curb to curb. Now, if you will take 
his map and look at it, won't you find that from the center 
line of Chestnut Place to the center line of ·Chestnut Street 
is 110 feet? 
A. As I say, I am not exact, I won't make an exact state-
ment. As I told you before, when I put Mr. Trundle in the 
car I had the street car blocked behind me, and I looked 
back, and it was possibly half a length from where my car 
was standing at that time, back of these lines where the school 
children cross here. 
Q. Only half a length' 
A. Half a length from my car, back here. 
Q. So that you were 8 feet from this cross mark Y 
A. Yes, sir. 
Q. The back end of your car, after you had struck 1\fr. 
Trundle, was 8 feet 'vest from these cross marks. 
A. Westf 
Q. Yes. 
A. Yes, sir. 
Q. That would mean of course then that the front of your 
car was-
A. 16 foot further up. 
Q. 16 feet further up the road. So that the rear of your 
car was within 8 feet of the cross-mark on Chestnut Place---
to Chestnut Place. · 
page 215 ~ A. That's right, the west side of Chestnut 
Place. 
Q. This is the west side of ·Chestnut Place Y 
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A. Yes. 
Q. Now. then, .taking your distance up there, you were al-
most in Chestnut Place weren't you 1 You weren't but 8 feet 
from it. 
A. Yes. 
Q. If you were there why did you explain it to the officer ' 
by saying it was in the intersection of Chestnut Streett . 
A. I didn't explain to him exactly that it was in the in-
tersection of Chestnut Street. Did he say it happened in the 
intersection or near the intersection¥ 
Q. I will tell you exactly what he says you said: He 'vas 
asked. "What did Mr. McBride tell you about the accident?'' 
''A. That he was passing a truck about at the intersection 
of Chestnut St., somewhere along in that place there; * • * . '' 
.A. There is a little distinction isn't there from about, and 
being in the intersection' 
Q. You say you were 8 feet down from Chestnut Place. 
What I want' you to explain is, if you were within 8 feet of 
Chestnut Place why did you tell the police officer that it hap-
pened up at the intersection of Chestnut Street 7 
A. I didn't tell him that. 
Q. So, you didn't tell Mr. Newell what he says here you 
did? 
A. I didn't tell hirn that. 
Q. Where was Mr. Trundle when you first saw him f 
A. When I first saw him he was in practically the middle 
of the street. 
Q. Practically in the middle of the street 7 
A. I won't say whether he was to the left of the center of 
the street. 
Q. How close was this truck that you were passing to the 
center of the street? 
A. I don't know. 
Q. What I want to know is the distance J\1:r. 
page 216 ~ Trundle had to travel, in your clear view, when 
he came up from behind the truck, to get to the 
center of the street? 
A. I couldn't tell you. 
Q. Could you give us any. idea 7 
A. No, I could not. 
Q. If "you are coming up the street, and undertake to pass 
a moving van, I want to know how far that was from the 
center of the street 7 
A. How far the moving van was from the center of the 
streett 
Q. Yes. 
A. I didn't take any measurements, I don't know. 
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Q. It was pretty close to the center wasn't it Y 
A. I would think there was almost room enough between 
that and a car to pass. 
Q. So, when Mr. Trundle passed from behind this truck 
he had to cross over the width of a car before you hit him 1 
A. As I told you, I didn't see Mr. Trundle. 
Q. Why didn't you see him if he had to walk across there? 
A. I was looking for that car. 
Q. Di.dn 't you have any lights Y 
A. I certainly did. 
Q. What prevented you from seeing him if you were look-
ing? 
A. He stepped out in front of me. 
Q. You say there was room enough for a car to pass be-
tween this van and the street car tracks? . 
A. I couldn't say that there was. 
Q. You don't stick to that Y • 
A. I don't say t~ere was. 
Q. As a matter of fact, wasn't the moving van almost in 
the center of the street, and didn't you have to go around to 
the left to hit him? . 
pag·e 217 } A. I 'von 't say the left side. 
Q. What part of your car hit Mr. Trundle? 
A. The license tag. 
Q. So Mr. Trundle had walked all the way over to your 
car, and you stopped instantly didn't you? 
A. Yes, sir, I did. 
Q. And you didn't see him until the very second you hit 
him, did you T 
A. I did not. 
Q. It was almost instantaneous from the time you saw him 
until you hit him Y 
A. That's right. 
Q. You say you first saw 1\fr. Trundle between the two car 
tracks there. What do you mean Y There are four car tracks 
there. 
A. I mean the center of the bare place. 
Q. In other words, the bare place in between them. 
A. Yes, sir. 
Q. So that was where you first saw him Y 
A. And ·when I first saw him was when I hit him. 
Q. Yes, I understand that. Mr. McBride, there was no 
sort of traffic light there that night was there 7 
A. No. 
\ Q. There were no cro~s-walks Y 
A. No cross-walks. 
Q. Any marks on the street there at Chestnut .StreetY 
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A. Chestnut Street 7 
Q. Chestnut Street. 
A. Not that I know of. 
page 218 ~ Q. There was no traffic officer there directing 
· the traffic 7 
A. No, sir. 
RE-DIRECT EXAl\tiiNATION. 
Mr. Sanford: 
Q. Mr. Harris has asked you about your sightf 
A. Yes, sir. 
Q. W~ich of your eyes is bad 1 
A. Left. 
Q. The fact that you haven't but one eye; has that affected 
you in driving an automobileY 
A. It has not. 
Defense rests. 
The witness, 
W. A. NEWELL, 




Q. Yon are a police officer in Danville f 
A. Yes, sir. 
Q. You are in the traffic department? 
A. Yes, sir. 
Q. It becomes your duty upon call to investigate automobile 
accidents? 
A. Yes, sir. · 
Q. Do you know, Mr. ;Newell, from the measurements you 
have to make, and your duties as a traffic officer, how wide 
one of these moving vans is? 
A. I measured one out here today. 
Q. How wide is it Y · 
A. It is 7 feet, 4lh inches wide. 
Q. Mr. Newell, having been called by someone at your resi-
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dence, or wherever you were, did you go to Mr. }lcBride's 
house, and from there to the hospital, to make an investi-
gation of this accident 1 
page 219 ~ A. Yes, sir. 
A. It was. 
Q. That was the same night of the accident? 
Q. You subsequently testified, I believe, in one of the courts 
downstairs, did you not¥ 
A. Yes, sir. 
Q. I have here what purports to be a transcript of that 
testimony. I asked Mr. McBride if he made you this state-
ment; he said he did not: You were asked the question : 
"What did 1\Ir. 1\IcBride tell you about the accident?" "A. 
That he was passing a truck about at the intersection of 
Chestnut Street, so1newhere along in that place there; said 
Mr. Trundle just bobbed up in front of him as he passed 
this truck, and he hit him.'' Did he tell you that 1 
A. Yes, sir, the sum and substance of that, that he . was 
at the intersection. 
CROSS EXAMINATION. 
Mr. Sanford: 
Q. I will ask you if, at that hearing ~Ir. Harris has refer-
ence to, if this question weren't asked you: ''Did he say at 
what point Mr. Trundle was when he first saw him?'' Was 
this your answer¥ ''In between the two car tracks. He 
stepped in front of the truck, and Mr. Trundle was going up 
Main Street. 1\tir. Trundle walked in front of the truck, 
got by the truck just as McBride passed the truck, and he 
hit him and knocked him down, but the car didn't go over 
him." Don't answer that; that isn't the question I meant 
to ask you. I will ask you if this question was asked you : 
"What did 1\Ir. 1\IcBride tell you in regard to the accident?" 
This was your answer: ''Said he was passing a truck be-
tween, or about the intersection of Chestnut Street, some-
where along there, and Mr. Trundle bobbed up in front of 
him and he hit him.'' 
Mr. Harris: The question is if he 1nade that statement to 
him? What is the difference? 
Mr. Sanford; Only one word difference-"be-
page 220 ~ tween''. 
Mr. Harris: I didn't read that because my 
transcript didn't have that word in it. 
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Mr. Sanford: That is the only distinction, and that is what 
· I mean to ask him. I will read it gain: "What did Mr. Mc-
Bride tell you in reg·ard to the accident¥" Now, was this 
your answer? ''Said he was passing a. truck between or about 
the intersection of Chestnut Street, somewhere along there, 
and Mr. Trundle bobbed up in front of him as he passed the 
truck, and he hit him.'' 
A. Yes, sir, I think that was practically what he said. · 
End of testimony. 
l\{r. Sanford: We desire to make a motion, in the absence 
of the jury. 
Jury excluded: 
Now that the evidence of the plaintiff ·and the defendant 
has been completed, it is our motion that the court strike out 
the evidence of the plaintiff as being insufficient to support 
or sustain a verdict. I don't care to enter into any further 
argument about the question, as the court has already heard 
previous argument as to why the evidence should be stricken. 
I don't think that the plaintiff has gained anything by virtue 
of the defendant's evidence. I don't think his position is 
any stronger now than it was in the beginning. In fact, I 
think the evidence of the defendant would weaken anv in-
ference that could be g·ained from the plaintiff's evidence. 
The Court: The court thinks the motion will have to be 
sustained. In the first place I am unable to conceive of anv 
proof of negligence on the part of the defendant in this case. 
Assuming that the evidence proved that there is a slight di-
vision over the center line of the street; that in itself is not 
negligence. That was not in their case negligence. Mani-
festly, in passing around moving vehicles that are on narrow 
streets, that would be the only way to pass. Of course, it 
tnight be shown that it was a slight division, but the court 
is of the very firm opinion in this case that where a person 
goes in front of a moving vehicle, or standing vehicle; that 
if the vehicle was moving it was negligence to go in front 
of it under such circumstances that would not en-
page 221 ~ able him to cross in safety, without being shoved 
out in a stream of traffic. Now, if the vehicle 
was standing, and he had an opportunity to stop at a point 
of safety, he would be negligent if he started across. There-
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fore, it appears to me conclusive in this case, even tho 
we might assume that there might be negligence on the part 
of defendant, that the decedent must have been guilty of con-
tributory negligence, and the. court will have to sustain the 
motion. · 
Mr. Harris: Your Honor has taken into consideration the 
fact that the evidence of the plaintiff plainly tends to show 
that the defendant passed traffic at an intersection 7 
The Court: Yes,_ sir, I have considered that, Mr. Harris. 
I have considered that phase of it, especially with reference 
to what I said with reference to the contributory negligence 
of the deceased. That thought had revolved in my mind. I 
do not think the evidence in this case, however, brings the 
passing, if it be assumed, at the intersection, as being a proxi-
mate cause, negligence which would be the proxim~e cause; 
because the evidence, to my mind, seems to be clear, that. 
the deceased was not struck within the street intersection, dis-
regarding any technicalities of the situation. Now that phase 
of the matter presents some rather interesting questions, 
which I do not think we need concern ourselves with at this 
time, because certainly, without successful contradiction, it 
seemed to me that the accident is placed at a point on the 
street that was not an intersection. Now, I doubt whether 
the plaintiff could avail itself of the fact that the defendant 
might have been violating a law preceding the accident. Now, 
if that were so, I an1 frank to say that there are indications, 
and strong indications, in this record, that someone was run-
ning· around an intersection. But I don't think the evidence 
contain~ anything that would show that 1\rlr. Trundle was 
struck at a point that would be considered an intersection. 
Now, the vehicle law does not apply to the cross-walk. I do 
not believe that would be considered an intersection, altho 
th~ prolongation of that street to the curb line across the 
~treet may be fairly considered as an intersection, but when 
it comes to that law, at a street intersection, in overtaking 
·a vehicle at a street intersection, I have serious doubts 
whether it is tenable. That law is to prevent vehicles from 
swinging· over and crowding other vehicles going across 
the street, because the view would be interrupted. I cannot 
. see how the plaintiff in this case could escape 
page 222 } the fact that he did not exercise reasonable care 
under the evidence that is uncontradicted in this 
case. I can't see that there is any serious debate about the 
fact that ~Ir. Trundle came in front of the vehicle under 
such circumstances that it must have been contributory neg-
ligence on his part. He couldn't ta"tre a chance there. If he 
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looked it was his duty not to take the chance. The vehicle, 
under this record, was so close to him that he couldn't take 
a chance. . If he did take a chance, he didn't look, under the 
law that imposed upon him the duty to look. If he had been 
in the cross-walk I think the same thing would apply. It 
seems to me that the record is clear that it was an unfor-
tunate accident, a thing that all of us do. It is likely to hap-
pen to all of us, but I can't see that you can escape the con-
clusion that he was negligent in proceeding as he did. 
Instruction to the Jury : 
Gentlemen of the jury: The Court is of opinion in this 
case that there is no sufficient evidence introduced before 
the jury as a matter of law, to justify a verdict for the plain-
tiff in this case. The Court, therefore, will strike out all of 
the evidence, which leaves no evidence before the jury, and 
is equivalent to the direction on the part of the Court to the 
jury to .find a verdict for the defendant in the case. 
To which ruling of the Court in striking the evidence plain-
tiff by counsel excepted, and moved that the Court set aside 
the verdict as rendered by the jury on the ground that the 
;Court erred in striking out the evidence, and upon the ground 
that the evidence in the record was sufficient to sustain a 
verdict. 
page 223 ~ Teste: 
HE,NRY C. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 224 ~ _ CERTIFICATE OF EXCEPTION NO. 12. 
Harry Burns Trundle's Executor 
v. 
ltfonroe Hobson McBride. 
At the conclusion of ali of the evidence for both the plain-
tiff and the defendant at the -trial of this cause at the Febru-
ary, 1937, term, the defendant moved the Court to strike out 
the evidence of the plaintiff upon the grounds that it was in..: 
sufficient to support a verdict. The Court granted the mo-
tion and directed the jury as follows: 
-· 
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''Gentlemen of the jury: The ·Court is of opinion in this 
case that there is not sufficient evidence introduced before 
the jury as a_ matter of law, to jtJ,stify a verdict for the plain-
tiff in this case. The Court, therefore, will strike out all of 
the evidence, which leaves no evidence before the jury, and is 
equivalent to the direction on the part of the court to the 
jury to find a verdict for the defendant in the case.'' 
Whereupon the jury returned their verdict for the defend-
ant. 
But before this term of Court adjourned, and on February 
24, 1937, the Court entered the following order: 
''This day came the parties by their Attorneys, and the 
Court having maturely considered the motion of the plain-
tiff to set aside the verdict of the jury rendered in this cause 
and grant it a new trial, doth set said verdict aside and grant 
the said plaintiff a new trial upon condition that it pay the 
costs of the former trial, to which ruling of the Court in 
setting aside said verdict and g·ranting the plaintiff a new 
trial, the defendant by counsel excepts. And it is ordered 
that said cause be continued until April ·Court · 
page 225 ~ next. 
And the defendant excepted. 
Teste: 
HENRY G. LEIGH, Judge. 
Aug. 2nd, 1937. 
page 226 ~ I, Otis Bradley, Clerk of the Corporation Court 
of Danville, Virginia, do hereby certify that the 
foregoing is a true transcript of so much of the record and 
judicial proceedings of said Court as I have been directed to 
copy in a certain notice of motion to recover judgment, lately 
pending in said Court between The First National Bank of 
Danville, Danville, Va., Executor of the estate of Harry 
Burns Trundle, deceased, plaintiff, and Monroe Hobson Mc-
Bride, defendant. 
And I further certify that the plaintiff has filed with me 
'I 
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a written notice to the defendant of its intention to apply for 
a transcript of said record, which notice has been duly ac-
cepted by Harris, Harvey & Brown, Attorneys for The First 
National Bank of Danville, Danville, Va., Executor of the 
estate ·of Harry Burns Trundle, deceased, plaintiff. 
Given under my hand this 7th day of August, 1937. 
OTIS BRADLEY, ClerK. 
·Clerk's fee for copy of record: $15.00. 
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